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The true is the name of whatever proves itself to be good in the way of belief

INTRODUCTION

The rhetoric of self-defense is powerful. A claim of self-defense captures
our moral and legal imagination, prompting us to consider, and sometimes
reconsider, the foundational premises of the law as well as the rationales
underlying our social practice of blaming and punishing. It entreats us to think
about what it means to be right, fair, or justified when using violence to
accomplish our ends, and how such notions might define the boundaries of the
criminal law. In the course of such assessment, we may arrive at new and
refined conclusions about rights and the expectations individuals have of one
another, allowing for legal and political institutions to better reflect shared
reasons and sensibilities.

But the rhetoric of self-defense is also fraught with uncertainty. All self-
defense situations involve making predictions - about the necessity of using
force,1 as well as the amount of force that is appropriate to use. In cases where
the claimant has killed his 2 alleged attacker, we may be left with only one

t Associate Professor of Law, Marquette University Law School. J.D., Yale Law School;
M.A., B.A., Stanford University. Many thanks to Russ Covey, Steven Duke, Dan Kahan, Matt
Parlow, and Bob Weisberg for their comments on earlier drafts.

: WILLIAM JAMES, PRAGMATISM, 37 (Bruce Kuklick, ed. 1981) (1907).
1. See Kimberly Kessler Ferzan, Justifying Self-Defense, 24 LAW & PHIL. 711, 715 (2005)

(describing two levels of uncertainty for a self-defender: (1) whether force is truly necessary to
avert harm, and (2) whether the victim-aggressor will actualize her intent). Although Ferzan
conditions morality on such uncertainties, Montague argues that epistemic questions ought to be
separated from moral ones in evaluating the justifiability of self-defense. PHILIP MONTAGUE,
PUNISHMENT AS SOCIETAL DEFENSE 47 (1995).

2. I use the masculine pronoun throughout this piece because it is particularly appropriate
to the concept of self-defense, which many have observed expresses a kind of manly ideal. See,
e.g., FREDERIC S. BAUM & JOAN BAUM, LAW OF SELF-DEFENSE 1 (1970) ("[T]he defense of
one's self is a requirement of the masculine mystique."); RICHARD MAXWELL BROWN, No DUTY
TO RETREAT 9-10 (1991) (describing how a Ohio state judge used the concept of a "true man" to
reject the duty to retreat).
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version of the events. In cases where both parties survive, both may make
honest and conflicting claims of self-defense. Although many believe criminal
law without self-defense is unthinkable,3 these uncertainties raise serious
problems in our efforts to define and operationalize the concept of
self-defense.

4

This article seeks to identify the bases upon which we can distinguish
between rhetoric and substance in self-defense. Two related purposes are
served by engaging in this inquiry: first, it will lead to a better understanding of
the claims that criminal defendants make when they justify their violence in the
language of self-defense. To the extent that the criminal law is committed to
hearing the narratives that defendants tell, it ought to be sensitive to the
meaning and modes of interpretation of such narratives. 5 Second, it will help
us to construct a well-reasoned concept of self-defense that accounts for not
only the legal definition of self-defense but also its moral and political function.
This, of course, will enable a superior evaluation of which violent conduct
society should recognize as justified.

The discussion begins in Section I with an attempt to identify a paradigm
of self-defense. Identifying a paradigm is important because the legal
definition of self-defense is both broad and vague, and yet manages to exclude
certain claims, suggesting there is a more limited and concrete understanding of
self-defense at work. The paradigm is also a useful tool for exploring the ideal
of self-defense as well as its most basic principles. The self-defense paradigm I
describe is couched in the narrative of a sudden, deadly attack. Within this
description, I also unpack some of its underlying themes and assumptions in
order to more fully reveal the sources of its rhetorical power.

3. See, e.g., V.F. Nourse, Reconceptualizing Criminal Law Defenses, 151 U. PA. L. REV.
1691, 1710 (2003); infra text accompanying note 10.

4. These problems are exacerbated by the fact that the concept of self-defense is implicated
in varied contexts, such as abortion, see, e.g., Eugene Volokh, Medical Self-Defense, Prohibited
Experimental Therapies, and Payment for Organs, 120 HARV. L. REV. 1813, 1818 (2007)
(drawing parallels between "lethal" and "medical" self-defense), racial oppression, see, e.g., Lisa
Cardyn, Sexualized Racism/Gendered Violence, 100 MICH. L. REV. 675, 679 (2002) (describing
how reconstruction-era Klansmen regarded themselves as "defenders of a defeated social order"),
and preemptive war, see, e.g., Sean Murphy, The Doctrine of Preemptive Self-Defense, 50 VILL.
L. REV. 699, 744 (2005) (suggesting that domestic criminal law's treatment of self-defense can
inform international law's concept of national self-defense).

5. Legal scholarship has long recognized the important role of narrative and rhetoric in law.
See, e.g., LAW'S STORIES: NARRATIVE AND RHETORIC IN THE LAW (Peter Brooks & Paul

Gewirtz, eds. 1996). The difference between "narrative" and "rhetoric" is sometimes hard to
define. Roughly speaking, "narrative" is used in this article in the sense of "plot" - a way of
organizing events to make a coherent story that ideally contains a beginning, middle, and end.
"Rhetoric," on the other hand, may involve a plot but is also meant to persuade. See Peter Brooks,
The Law as Narrative and Rhetoric, in 44 LAW'S STORIES: NARRATIVE AND RHETORIC N THE
LAW 14 (Peter Brooks & Paul Gewirtz, eds. 1996). Naturally, rhetoric is more suspect than
narrative because of the speaker's purpose (i.e., interest in a particular outcome), which may lead
to manipulation. Thus, I highlight in this article the tension between rhetoric and substance in
self-defense.

[Vol. 13:261
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Section II exposes the uncertainties in self-defense, even within the
paradigmatic case. One is the descriptive uncertainty involved in the paradigm,
especially as it relates to the motive behind self-defense. What do we really
mean when we describe someone as having acted "in self-defense"? Although
the answer to this question may seem obvious at first, a closer examination
reveals significant ambiguity about motive with considerable implications.

A second uncertainty involves the moral evaluation of the paradigmatic
case. Is acting in self-defense truly the morally right thing to do, and what
makes it so? I submit that the moral righteousness of self-defense is probably
overstated and does not survive sustained scrutiny, especially in light of the
law's failure to explicate motive. These uncertainties naturally lead to
problems in the legal understanding of self-defense, which necessarily remains
vague as to the descriptive and moral bases of the concept. Thus, while
Section I explains that the rhetoric of self-defense is powerful precisely because
of the narrative paradigm, Section II suggests that the descriptive, moral, and
legal uncertainties of that paradigm should lead us to question whether our
understanding of self-defense relies too much on rhetoric rather than substance.

Section III argues for a more political, as opposed to exclusively moral,
approach to self-defense that takes into account the concept itself and its role in
society. Here, I attempt to contextualize self-defense within criminal law by
positing that a common reason animates both under the social contract theory
of the state - i.e., that the motive of self-preservation constitutes the political
rationale for both self-defense and the criminal law. This Section then
considers what the legal limits of self-defense should be under the social
contract, ultimately concluding that the motive of self-preservation, once
politicized into a principle of general harm prevention, severely restricts the
incidence of defensive force by private individuals. Thus, the significance of
motive cannot be exaggerated, as it articulates both the justification and the
limitations of self-defense. Section IV ends by considering some arguments for
an extension of the concept, both within the terms of the social contract and
outside of them - namely, under the competing theory of monopoly of
violence.

I conclude in Section IV by noting the need for further work on
substantiating the rhetoric of self-defense, lest the rhetoric overrun the moral
and political content that lends self-defense its fundamental place in the law.

I. A SELF-DEFENSE PARADIGM

What does it mean to call an event a case of self-defense? Depending on
one's perspective, there are at least two answers to this question. For a
defendant in a criminal trial, self-defense is a self-interested claim - a plea to
the judge or jury for exoneration based on a particular, possibly false,
characterization of what happened and why. For the rest of us, a case of self-
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defense is also a characterization of events, but one that bears the stamp of truth
and invokes the moral and legal rules that set forth the kinds of violence we
may do without fear of punishment or moral opprobrium. In other words, we
do not designate an event as a case of self-defense unless we believe it satisfies
the requirements of self-defense.

We might assume that most of the requirements of self-defense are found
in its basic legal definition, which demands a defendant have a reasonable
belief that his use of "force is necessary to protect himself from imminent use
of unlawful force by another person.",6 When making a claim, the defendant
will undoubtedly try to fashion the facts of his case to track this definition as
closely as possible. His success will depend on both credibility and fit - that is,
the rest of us must believe the defendant's recounting is true to both reality and
the legal definition of self-defense before we, too, designate it self-defense and
withhold punishment.

But in the end, the legal definition gives only the broadest of guidance
about what self-defense really is. The sets of facts that satisfy these
requirements inevitably vary, and a defendant's story may entail some
stretching of the definition to fit the facts, as well as facts to definition.7 It is
probably inevitable that such variety of facts will generate some ambiguity in
conceptualizing self-defense.8

Doubts about credibility and fit, and the ambiguities that they generate
are, of course, not limited to the self-defense context but pervade every legally
interesting case. Self-defense, however, suffers from a more unique and
significant problem because even its basic legal definition obscures its doctrine
by omitting to establish a seemingly crucial element of self-defense: the
motive. The conventional definition, described above, demands that a
defendant reasonably believe force is necessary to protect himself, but falls
short of requiring that he want to protect himself. While such motive is often
assumed in self-defense cases, one could easily imagine an unusual situation
where a defendant will meet the requirements by possessing the requisite belief
that force is necessary but no desire to save his life by his actions - if, for
example, he happens to be a fatalistic aggressor, or an opportunistic killer. 9

6. JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAW 237 (4
th ed. 2006). This

definition reflects the three conditions common to all justification defenses: triggering conditions,
necessity, and proportionality. See PAUL ROBINSON, 1 CRIMINAL LAW DEFENSES 86-88 (1984).

7. See Daniel Markovits, Legal Ethics from the Lawyer's Point of View, 15 YALE J. L. &
HuM. 209, 212 (2003). Hence, the practice of Anglo-American adversarial law always has an
artful quality to it.

8. See infra text accompanying notes 28-34.
9. See, e.g., David Wasserman, Justifying Self-Defense, 16 PHIL. & PUB. AFFAIRS 356, 368

(1987) (discussing the "'law-abiding' sociopath who provides himself with a pretext for killing").
The reasonable belief requirement appears to be aimed at those whose reason is overwhelmed by a
desire to save themselves, and thereby presupposes that such a desire actually exists. See Kenneth
W. Simons, Self-Defense: Reasonable Beliefs or Reasonable Self-Control?, 11 NEW CRIM. L.
REv. 51, 69-71 (2008).

[Vol. 13:261
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A third and related source of ambiguity is the link between self-defense
and the category of actions we call "justified," which, in contemporary criminal
law scholarship shades the definition by locating its technical requirements
within a complex, and distinctly moral, discourse - one that naturally takes into
account the good or bad intentions of the individual actor. While moral
discourse undoubtedly enriches our understanding of self-defense, it also
clouds the cut-and-dry, elemental design of the legal definition.

Still, it seems most people are convinced that self-defense exists - that it
is "difficult to the point of impossibility" to think of the criminal law without
it. 10 Such conviction suggests not only that self-defense is fundamental to the
criminal law, but also that we have a clearer sense of what it is than the legal
definition conveys. This is not a novel proposition. Many legal scholars have
observed that self-defense is limited in ways that are not obvious from the
words that contain its requirements. Unsurprisingly, defendants and their
advocates have challenged strict interpretations of self-defense, arguing over
the meaning of legal terms such as "reasonableness," "necessity," and
"imminence."11 In doing so, they have uncovered a paradigm of self-defense
that assigns more specific interpretations to these words through the narrative
of a "barroom brawl," in which two men "willingly enter into a punching
match; and one of them, believing he is losing, suddenly pulls out a weapon
and threatens to kill the other." 12 The barroom brawl, however, is a somewhat
dubious self-defense case in modem law, and some scholars have opted to treat
it as a case of provocation instead. 13 The more prevalent- and convincing -
version of the self-defense narrative is the second type of situation identified by
Cynthia Gillespie: "the sudden assault by a murderous stranger, such as when
someone, perhaps bent on robbery, comes out of a dark alley with a gun and
threatens to kill a person walking innocently down the street." 14 This second
scenario appears to describe the quintessential self-defense paradigm, where the
innocent individual acts quickly, forcefully, and justifiably in order to save
himself from death. 15  Self-protection from a sudden, unwarranted attack

10. See DRESSLER, supra note 6, at 237 (quoting Griffin v. Martin, 785 F.2d 1172, 1186
n.37 (4 h Cir. 1986)).

11. See Whitley R.P. Kaufman, Self-Defense, Imminence, and the Battered Woman, 10 NEW
CRIM. L. REv. 342, 367-68, 348-49, 345-46 (2007) (on reasonableness, necessity, and imminence,
respectively).

12. CYNTHIA K. GILLESPIE, JUSTIFIABLE HOMICIDE 4 (1989).
13. See, e.g., Samuel H. Pillsbury, Crimes of Indifference, 49 RUTGERS L. REv. 105, 124

(1996); Caroline Forell, Homicide and the Unreasonable Man, 72 GEO. WASH. L. REV. 597, 606
n. 62 (2004); Victoria Nourse, Passion's Progress: Modern Law Reform and the Provocation
Defense, 106 YALE L. J. 1331, 1345-46 (1997); see also Kaufinan, supra note 11, at 359 (arguing
that self-defense was never historically limited to the barroom brawl model); cf V.F. Nourse, Self-
Defense and Subjectivity, 68 U. Cm. L. REv. 1235, 1286 (2001) (observing that "when the beer
bottle is about to be thrown after a barroom brawl, few doubt that a self-defense instruction is
appropriate").

14. See GILLESPIE, supra note 12, at 4.
15. See, e.g., Wasserman, supra note 9, at 365 (calling "the killing of a deliberate,
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(usually by a stranger) is the central motif of the self-defense narrative and,
indeed, it seems well-nigh impossible to think that using force in such a case
could invite punishment.

1 6

What does this paradigm of self-defense tell us about the nature of the
defense? For one thing, it clearly contemplates a specified motive - a desire to
preserve oneself. To claim that one acted in self-defense conveys a sense of
purpose on the part of the self-defender beyond a description of the objective
events and reasonable beliefs. The prerogative of self-preservation plays a
major role in both the moral and legal interpretations of self-defense, and will
be discussed in greater detail in the sections that follow. For our purposes now
of sketching out a paradigmatic self-defense case, it is enough to observe that a
supposed self-defense narrative without the requisite motive of self-
preservation is likely to be rejected as such.

The narrative paradigm also relates the story of a person who kills when
faced with his own imminent death at the hands of an assailant. In this, there is
suggestion of suddenness and, most likely, the use of force where there was no
peaceable alternative. In other words, the use of defensive force was probably
the individual's only option for survival. Some may argue the self-defense
narrative would be acceptable even if lesser force could have been used or safe
retreat obtained, but the paradigm does not tend to suggest as much. For our
immediate purpose of identifying a paradigmatic case, we will be on surer
ground by positing a kill-or-be-killed situation.

Another noteworthy feature of the narrative is the relative moral stance of
the two persons involved. The assailant's unexpected attack on the
unsuspecting self-defender sets the parties in dramatic opposition - the violator
of peace versus the law-abiding citizen, or, more simply, antagonist versus
protagonist, villain versus hero. 17  In addition, this aspect of the paradigm
advances three major themes in self-defense that are not altogether appealing
and yet obviously enduring. First, self-defense is cast in a conspicuously
masculine light. This is particularly true of the barroom brawl situation, but
also relevant in the paradigm of the sudden attack. Scholars have observed that
countering unjust violence with just violence evokes romanticized images of

unprovoked aggressor" the paradigm self-defense case). Judith Thomson also calls such a case of
killing "obviously permissible." Judith Jarvis Thomson, Self-Defense, 20 PHIL. & PUB. AFFAIRS
283, 283 (1991). One advantage of using a narrative paradigm, beyond its ability to clarify, is its
adaptability to changing norms. See Gina Heathcote, Article 51 Self-Defense as a Narrative:
Spectators and Heroes in InternationalLaw, 12 TEX. WESLEYAN L. REv. 131, 142 (2005).

16. Historically, however, homicide in self-defense did result in punishment as an unexcused
homicide that required pardon and obligated the defendant to forfeit his chattels. See SIR
FREDERICK POLLOCK & F.W. MAITLAND, 2 HISTORY OF ENGLISH LAW 479-81 (1968); Paul
Robinson, A Theory of Justification: Societal Harm as a Prerequisite for Criminal Liability, 23
UCLA L. REv. 266, 275 (1975).

17. Judith Thomson's "obvious" self-defense case calls the assailant "Villainous Aggressor."
See Thomson, supra note 15, at 283; ef Ferzan, supra note 1, at 727 (describing the defender and
the aggressor as "good guy" and "bad guy," respectively).

[Vol. 13:261
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the cowboy or adventurer, defending himself (and perhaps also his honor)
against the perils of the lawless frontier. 18 On the other hand, the violent ideal
of self-defense does not so readily suit the conduct of women, who are
generally expected to cry and fail in deadly confrontation. 19 Accordingly, this
gendered narrative implies that defensive violence under the paradigm is not so
much heated and impulsive (i.e., emotional, like women) as it is rational and
even judicious.

20

Second, the fact that the parties involved in self-defense are imagined as
fulfilling role types reveals a deep-seated fear about the prevalence of violence
in society. In other words, when the paradigm of self-defense assigns people to
the roles of villain and hero, it indicates that villains are not anomalous and
strange, but rather regular and familiar. It is not through an odd twist of fate
that one suffers an attack; on the contrary, there are people out there - known
and unknown - ready to victimize the innocent. 21 This fear may be connected
to the stubborn belief that crime rates are constantly rising, despite contrary
statistical evidence. 22 In a society where people sometimes cross the street to
avoid nearing others - especially young black men23 - the self-defense option

18. See RICHARD MAXWELL BROWN, No DUTY TO RETREAT 17, 39-86 (1991); BAUM &
BAUM, supra note 2, at 38-40; see also Kenworthey Bilz, The Puzzle of Delegated Revenge, 87
B.U. L. REv. 1059, 1101 (2007) (observing that states in the South and the West allow for greater
flexibility in individual self-help than the laws of the Northern states). There is an obvious tension
within the self-defense paradigm between the notion of last-resort, reactive violence described
earlier and the cowboy-hero who may act affirmatively for justice.

19. Cf Susan Estrich, Rape, 95 YALE L. J. 1087, 1090 (1986) (arguing that rape law's
resistance requirement reflects 'boys' rules' applied to a boys' fight"); Rusk v. State, 43 Md.
App. 476, 494 (1979) (Wilner, J. dissenting) (observing that in the face of rape, a vast majority of
women make verbal - not physical - resistance); ROBBIN S. OGLE & SUSAN JACOBS, SELF-
DEFENSE AND BATTERED WOMEN WHO KILL 72-74 (2002) (discussing the social and physical
explanations for women's reactions in confrontation).

These assumptions are apt to change as more women engage in violent self-defense
through training and use of weapons. The law has also recognized the "reasonable woman"
standard to accommodate the self-defense claims of women who understandably react differently
from a "reasonable man." See State v. Wanrow, 88 Wash.2d 221, 239-41 (1977).

20. See Pat K. Chew & Lauren K. Kelly-Chew, Subtly Sexist Language, 16 COLUM. J.
GENDER & L. 643, 652 (2007) (identifying characteristics such as rationality, assertiveness,
independence, intelligence, and analysis as being stereotypically masculine); cf Victoria Nourse,
Hearts and Minds: Understanding the New Culpability, 6 BUFF. CRIM. L. REV. 361, 362 (2002)
(observing that crime is "impulsive, fraught with emotion, full of strange meaning and exertions
of power") (emphasis added).

21. See, e.g., BAUM & BAUM, supra note 2, at 59 (noting that interviews with Nebraskans
revealed "the unfounded or unexplained conviction that there were have-nots 'out there' who were
determined to take it away from those who had..."). In addition, most people may believe the
criminal law is largely ineffectual in capturing and punishing such offenders. See CYNTHIA LEE,

MURDER AND THE REASONABLE MAN 153 (2003).
22. See, e.g., Andrew D. Leipold, Recidivism, Incapacitation, and Criminal Sentencing

Policy, 3 U. ST. THoMAs L. J. 536, 554 & n. 83 (2006) (noting that a majority of the public
incorrectly believes crime rates are either increasing or holding steady even though studies show
them declining throughout the 1990s).

23. See, e.g., GEORGE FLETCHER, A CRIME OF SELF DEFENSE: BERNHARD GOETZ AND THE

LAW ON TRIAL 3 (1988) (describing how the black youths shot by Bernhard Goetz were seen by
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will seem crucial to continued survival.
The third theme builds on the first two: the narrative invites a first-person

perspective when thinking about self-defense. In other words, people are apt to
think, "it could be me." This is, in some ways, a simple function of the
narrative form - stories engage, often morally and emotionally, their
audience. 24 Moreover, it seems natural that most people would identify with
the potential victim rather than the assailant, the heroic protagonist rather than
the villain. This must surely be the case with law-abiding persons, and maybe
for law-breaking persons as well - most people view themselves in more
positive than negative light, regardless of what others may think about them. 25

Such tendency is likely to be amplified by the widely-held belief that we live in
a dangerous society where anyone may become vulnerable to the violence of
others. 26 Accordingly, the paradigm of self-defense can be quite personal: I
may be the person attacked someday, and I may be the one who must kill to
save myself. These themes help to reinforce the notion that defensive force is a
reasoned response, and to explain the increasing tendency to subjectivize the
legal and moral analysis of these events. 27

To summarize, the paradigm of self-defense is most clearly expressed in
narrative form as a realistic but imagined scene of sudden, unprovoked
violence. But ultimately, it is a scene that blinds us to the unresolved
uncertainties of self-defense. The next section examines these uncertainties -

the public as "stereotypical muggers who harass and hound a frail-looking middle-class
'whitey"'); Cheryl I. Harris, Whitewashing Race: Scapegoating Culture, 94 CAL. L. REV. 907,
931-32 (2006) (discussing how the association of blackness with criminality informs our
interpretations of images from the aftermath of Hurricane Katrina); cf BARRY GLASSNER, THE
CULTURE OF FEAR 109 (1999) (noting that black men are more likely to be victims than
perpetrators of crimes). Thus, in addition to the masculinity of the paradigmatic defender, we
might also add whiteness to the description, especially when the attacker is imagined to be black.
The fear of young black men is not limited to whites, however; Jesse Jackson famously admitted
that he is relieved when he discovers that the footsteps he hears behind him belong to a white
person. Paul Glastris & Jeannye Thornton, A New Civil Rights Frontier, U.S. NEWS & WORLD
REP., Jan. 17, 1994, at 38.

24. See Alexander Scherr, Lawyers and Decisions: A Model of Practical Judgment, 47 VILL.
L. REV. 161, 233-34 (2002); cf UMBERTO ECO, SIX WALKS IN THE FICTIONAL WOODS 9 (1994)
(observing that storytellers contemplate a "model reader - a sort of ideal type whom the text not
only foresees as a collaborator but also tries to create").

25. See Michelle Adams, Intergroup Rivalry, Anti-Competitive Conduct and Affirmative
Action, 82 B.U. L. REV. 1089, 1100 (2002) (citing to Henri Tajfel's social identity theory); see
also Robert Weisberg, Private Violence as Moral Action: The Law as Inspiration and Example, in
LAW'S VIOLENCE 175, 180 (Austin Sarat & Thomas R. Kearns, eds. 1992) ("Much privately
inflicted violence in our society may be logically remedial in some factually grounded or morally
coherent sense, wholly aside from whether it is legally authorized.").

26. Cf Randall Kennedy, The State, Criminal Law, and Racial Discrimination, 107 HARV.
L. REV. 1255, 1259-60 (1994) (advocating for a change in attitude toward the criminal justice
system that "includes... a sympathetic identification with the actual and potential victims of
crime").

27. See George P. Fletcher, Domination in the Theory of Justification and Excuse, 57 U.
PITT. L. REV. 553, 563 (1996).

[Vol. 13:261
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the descriptive, the moral, and the legal - in an effort to better understand the
nature of self-defense law.

II. UNCERTAINTY IN SELF-DEFENSE

A paradigm is an archetype - the perfect model or illustration of an idea.
As the previous section demonstrated, a paradigm can help expose some of the
underlying assumptions and values that inform both theory and practice. It is
also useful in analysis for the comparisons that can be made between theory
and practice, to identify and assimilate the deviations that occur when we go
from model to reality and vice versa. Without a doubt, recognizing a paradigm
is a step toward greater clarity and understanding of the concept at hand.

But paradigms are also limited: they are mere models that cannot capture
the vicissitudes of reality and experience. 28 The narrative paradigm of self-
defense that I describe in this article is no exception. Unusual situations always
complicate the analysis, as when deadly defensive force is used against a so-
called "innocent," or non-culpable, assailant, such as the proverbial psychotic
aggressor 29 or the child waving a gun. A significant portion of the
scholarship on self-defense is devoted to such difficult cases in an effort to
delineate the contours of the concept. As a result, the literature is full of brain-
twisting hypotheticals involving falling fat men,31 nearsighted doctors who
swallow pacemakers, 32 runaway trolleys, 33 and so forth that help identify the
outer reaches of self-defense.34

We should not assume, however, that the paradigmatic case must be easy
by implication. To be sure, we can readily understand the narrative and picture
it in the mind's eye. But the narrative is not an ordinary story to be enjoyed in
the clarity of its telling; it is paradigmatic, meant to enable evaluation and
judgment. With respect to this feature of the narrative, there are key

28. For example, some scholars have argued that race relations in the United States are no
longer accurately captured by the black/white paradigm because the population has become more
diverse. See, e.g., MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED
STATES 154-55 (2d ed. 1994) (asserting that a bipolar model of race relations is obsolete). On the
foreign policy level, one often hears of how the threat of terrorism mandates a shift from the Cold-
War paradigm. See, e.g., Charles V. Pena, Bush's National Security Strategy: A Global Security
Strategy that Undermines National Security, 6 J. L. & Soc. CHALLENGES 45, 55 (2004) (arguing
that the Administration has failed to recognize a paradigm shift in the new war against terrorism).

29. See George P. Fletcher, Proportionality and the Psychotic Aggressor, 8 ISR. L. REV. 367,
371 (1973).

30. See JOSHUA DRESSLER, CASES AND MATERIALS ON CRIMINAL LAW 504 (4 ed. 2007).
31. See ROBERT NOZICK, ANARCHY, STATE AND UTOPIA 34 (1974); Thomson, supra note

15, at 287.
32. See Philip Montague, Self-Defense and Choosing between Lives, 40 PHIL. STUDIES 207,

217 (1981).
33. See Thomson, supra note 15, at 289-90.
34. Cf Shlomit Wallerstein, Justifying the Right of Self-Defense, 91 VA. L. REV. 999, 1001-

02 (2005) (identifying four classes of victims in self-defense: (1) intentional aggressors, (2)
innocent aggressors, (3) innocent threats, and (4) innocent bystanders).
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uncertainties that remain. First, there is descriptive uncertainty - particularly in
the way that motive is understood in the context of self-defense. Second, there
is uncertainty as to why even properly-motivated self-defense is morally
justified. Although there is a significant amount of discussion about these two
issues as they arise in the difficult cases described above, they are too often
assumed to be self-evident in the paradigmatic case. Once we parse the
narrative to identify its inherent uncertainties, we can also more clearly see how
it contributes to the uncertainty that haunts self-defense in law.

A. Descriptive Uncertainty

The salient, threshold question in a case of self-defense is the defender's
motive: the desire or purpose to protect his life. Without articulation of such
motive by the defender, there would be no occasion to embark on a self-defense
analysis at all. The defender's state of mind is one of the most widely-
discussed aspects of self-defense. Some while ago, criminal law scholars were
intently engaged with the problem of "putative self-defense" - the case where a
person kills with an honest but reasonably mistaken belief of deadly attack.35

While opinions differ as to whether a putative defender should be treated
identically as the defender who correctly surmises the situation, there appears
to be wide agreement that a person whose mistake is reasonable ought not to be
punished.3 6 The consensus reached on this point has led at least one theorist to
conclude that self-defense is "based almost exclusively on motivation., 37

But this conclusion is somewhat misleading. The literature on self-
defense has been preoccupied with a defender's beliefs about his
circumstances, not his motive.38  Two things should be borne in mind with
respect to the debate about such reasonable beliefs. First, it is largely irrelevant
for our exploration of the paradigmatic case since the paradigm posits a
scenario in which the reasonableness of the defender's belief cannot be in
question - i.e., the defender is actually under attack. Second, we should
recognize that a reasonable belief of deadly attack (or better yet, a reasonable

35. Compare Fletcher, supra note 27, at 563-65 (arguing that putative self-defense is an
excuse) with Joshua Dressler, New Thoughts About the Concept of Justification in the Criminal
Law: A Critique of Fletcher's Thinking and Rethinking, 32 UCLA L. REv. 61, 92-95 (1984)
(arguing that putative self-defense should be treated as justified).

36. That is, a person who is justified or excused on the basis of putative self-defense would
not face punishment either way.

37. Claire 0. Finkelstein, Self-Defense as a Rational Excuse, 57 U. PITT. L. REv. 621, 630
(1996). The most prominent dissenter from this view is Paul Robinson, who argues that deeds,
not motives, should ground justification defenses. See Paul H. Robinson, The Bomb Thief and the
Theory of.Justification Defenses, 8 CRIM. L. FORUM 387, 407-08 (1997).

38. Just after raising the question of motive, Finkelstein continues: "[J]t says that a defendant
can do whatever she believes necessary to avert an attack by an aggressor, provided that her belief
meets some sort of minimal standard of rationality, considered from the standpoint of someone in
the defendant's position and with the defendant's psychological profile." Finkelstein, supra note
37, at 630-31.
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belief that it is necessary to kill in order to avert a deadly attack) does not
necessarily entail a defensive motive. Motive suggests the pursuit of an end -
in paradigmatic self-defense, the desire for self-preservation - while belief
relates more to the occasion and also the means to that end. In other words,
what a person knows or believes, correctly or not, about his circumstances is
quite different from the purpose that motivates him to act in order to bend such
circumstances to his will.

This distinction may seem trivial or academic at first glance. For many, it
may seem a very small leap from belief-of-necessary-force to use-of-force-in-
order-to-live. In the paradigmatic case especially, where a person kills in
response to a deadly attack, motive is rarely put at issue. It seems sensible -
almost biological - to believe that a person confronted with death kills in order
to save himself.39 If only for the sake of precision, it is important to recognize
that there is an inference (however small) required to move from belief to
motive. In addition, however, there are less trivial reasons for exploring the
distinction. After all, if motive is indeed crucial to characterizing an act as self-
defense, it makes sense to talk about it or to ask why it is not being talked
about.

One obvious impediment to talking about motive in any definite way is
that it is, ultimately, unascertainable. Our inability to access others' thoughts
leaves us with imperfect methods of divining true motives for actions. One
way is to simply choose to believe the purported self-defender when he claims
that he killed in order to save himself. But if we are concerned with finding out
the truth, it will probably be necessary to prove motive with more than biased
avowals. More often than not, we will look to indirect evidence, gleaning a
person's motive from his (preferably involuntary) actions and accepting all of
the risks of error and deception that such inference entails. 40

Indeed, we routinely make inferences about mental states in the criminal
law. For example, the law allows factfinders to assume that a person intends
the natural and probable consequence of his actions. 41 Accordingly, this rule of
ordinary intention allows us to infer that when a self-defender intentionally
shoots a gun at a human being, for example, he shoots to kill. It seems we do
something similar when we talk about the self-defender's belief that force is

39. See Simons, supra note 9, at 69 (discussing a person's "instinctive defensive reactions").
40. See ERVING GOFFMAN, THE PRESENTATION OF SELF IN EVERYDAY LIFE 2 (1959).

Goffinan suggests that the knowledge of such risks "sets the stage for a kind of information game
- a potentially infinite cycle of concealment, discovery, false revelation, and rediscovery."
Nonetheless, he argues that the "witness" will have an advantage over the "actor" because people
are generally more skilled in detecting manipulation than in practicing it. According to Goffinan,
this dynamic does not necessarily lead to truth so much as agreement about the situation that he
labels a "working consensus." Id. at 8-10. Interestingly, recent research on deception suggests
that in fact we are generally bad lie detectors and that liars are often more convincing than truth-
tellers. See Margaret Talbot, Duped, THE NEW YORKER 52 (July 2, 2007).

41. See, e.g., People v. Conley, 187 Ill. App. 3d 234, 242 (1989) (calling this an "ordinary
presumption").
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necessary. To say that he had a reasonable belief is basically equivalent to
saying that the objective circumstances reinforce his avowals about his motive.
But it should be noted that the belief required in self-defense involves a more
complex inference than the relatively simple rule of ordinary intention just
described. To determine a person's belief about the necessity of using force,
we must look not only at the defender's own conduct, but also the victim-
aggressor's conduct as well as the defender's perception and interpretation
thereof. Clearly, the inference here is much less direct than in ordinary
intention. By the time we get to motive, the inference becomes even more
oblique -we must go from acts to intent (the defender used force intentionally),
then to belief (upon reasonable belief that such force was necessary), and
finally to motive (in order to save his own life). It is an inference built on other
inferences, and shakier thereby. Given the indeterminate nature of motive, it is
not surprising that we do not press the issue too far.

This suggests that even though motive is the threshold issue in claims of
self-defense, our inability to give a more exacting account of it leaves us no
choice but to accept obviously vague inferences about its existence. But I
suspect there are other reasons that contribute to this somewhat unsatisfactory
state of affairs. For one, a tendency to put ourselves in the defender's shoes
helps to make the inference appear simple - certainly simpler than the process I
have described here. Most of us probably cannot imagine killing another
human being unless it is an instinctive, almost involuntary, defensive act in
response to the threat of an attack.4 2 This perspective on one's own violent
capabilities, coupled with the belief that violence by others is somehow more
common and uncontrolled, makes inference-making in this context much easier
so long as there is some objective basis for it.

The assumption that the self-defender is motivated by survival is also
supported by the value that the criminal law places on life. Life, more than any
other interest, is paramount in the criminal law; the taking of life, only, merits
the punishment of death.43  It is not only natural but also logical, then, to
believe that the defender desires that which is valued above all else. 44 Outside

42. As Baum & Baum have observed, however, there is a certain degree of contradiction
between the instinctive view of self-defense and the reasonable belief requirement. BAUM &
BAUM, supra note 2, at 30. This contradiction is further exacerbated in forced choice theories of
self-defense, where the defender is thought to be rationally redistributing the harm occasioned by
the attacker's use of force. See, e.g. Wasserman, supra note 9, at 371-72 (describing how the
aggressor forces a choice of lives); Wallerstein, supra note 34, at 1028-31 (proposing that harm be
distributed to the one who caused the threat).

43. See Coker v. Georgia, 433 U.S. 584, 598 (1977) (holding that death is "an excessive
penalty for the rapist who, as such, does not take human life"). The Supreme Court recently
reaffirmed this position by striking down a state law that would impose the death penalty on
rapists of children. See Kennedy v. Louisiana, 128 S. Ct. 2641 (2008).

44. Cf Sanford H. Kadish, Respect for Life and Regard for Rights in the Criminal Law, 64
CAL. L. REv. 871, 871 (1976) ("Life is a unique kind of good because it is the necessary condition
for the enjoyment of all other goods. Therefore, every person by and large tends to value his life
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of the law, however, people may very well have other priorities - they have
been known to risk and sacrifice life for a number of other goals such as
freedom, glory, greed, and revenge.

I have said enough about the difficulty of ascertaining motive in self-
defense, especially since it is counterintuitive and oxymoronic to think of a
self-defender as being without the requisite desire for life. Not every
uncertainty in self-defense can be resolved, especially when it runs up against a
basic limitation in human cognitive capacity. It is enough, for now, simply to
recognize such issues exist and may be material in some cases. For the sake of
progress, then, let us assume the motive without dwelling any longer on how to
discover it; thus, in the paradigm case, the self-defender kills because he wants
to live. Here, too, however, is a different kind of uncertainty, for the meaning
of "because" in this sentence is not obvious.45

Motive is commonly defined as a reason for acting, 46 and there is no
question that a specified motive is necessary in self-defense. But the notion
that one acts in defense of oneself is rather broad, raising several potential
interpretations. One interpretation is to say that the self-defender has one
reason and one reason only: to save himself. It is possible to imagine that when
confronted with a deadly attack, a defender's mind empties of all other
thoughts save the one required for self-defense. This is the simplest, but also
the narrowest, interpretation, and as such, likely suffers from a lack of
realism. 47 A paradigm is an ideal, but to be useful it should be a realistic one.

A second interpretation is to require only that such a reason exist but need
not be exclusive. In other words, the self-defender must act with the self-
defense motive, but it may be one reason among many others that he might
have at the time he kills. On the one hand, this is a more realistic view of the
paradigm - it seems that people often have multiple explanations for their
conduct.48  I go to work, for example, because I enjoy my job, I need the

preeminently....").
45. Cf Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 179 (1979) ("Discriminatory

purpose.. implies that the decisionmaker... selected or reaffirmed a particular course of action at
least in part "because of," not merely "in spite of," its adverse effects upon an identifiable
group."); Village of Arlington Heights v. Metropolitan Housing Development Corporation, 429
U.S. 252, 265 (1977) (holding that proof of discriminatory purpose does not require the showing
of a single or even dominant motivation).

46. Merriam-Webster's Dictionary defines "motive" as "something (as a need or desire) that
causes a person to act." MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 810 (11 t ed. 2003).

47. Cf Simons, supra note 9, at 53 (arguing that when confronted with imminent death, a
person may have no thought in his mind whatsoever but is instead simply reacting to the threat).
Simons posits that although requiring reasonable beliefs about necessity and proportionality may
be unfair, valid self-defense must include, at a minimum, (1) belief of imminent threat, and (2)
purpose of defending oneself. Id. at 56. In so doing, Simons appears to also draw the relevant
distinction between beliefs and motives. See also Robinson, supra note 16, at 286 (rejecting the
relevance of motive because of the difficulties created by mixed and ulterior motives).

48. See Simons, supra note 9, at 70-71; see also Russell D. Covey, The Unbearable
Lightness of Batson: Mixed Motives and Discrimination in Jury Selection, 66 MD. L. REv. 279,
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money, I signed a contract, etc. A person who kills in the course of another's
attack may also have various reasons besides saving his own life, such as
avoidance of pain, vindication of autonomy, or simply antipathy towards the
attacker. On the other hand, however, this interpretation seems too weak; if
saving one's life is of relatively low priority, it does not seem correct to say that
the individual acted in self-defense. 49

As might be expected, the third interpretation takes the middle ground. It
acknowledges the likelihood of mixed motives, but insists that preservation of
life take the highest, or at least some relatively higher, priority among reasons
for action. In other words, the self-defender must not only act with the self-
defense motive, but out of the self-defense motive. 5

0 This appears to be a
happy medium as it seems to resolve the problems in the first two
interpretations of the paradigm. I suspect, however, that most people imagine
the paradigmatic narrative pursuant to the first interpretation, or at least would
insist that the motive of self-preservation be predominant. In any case, the
question is far from settled - a predictable state of affairs where motive is
assumed to be so obvious as to require no serious commentary.51

Even if we assume that this third interpretation is indeed the most
reasonable one, there are other difficulties with which to contend. It is
problematic enough to identify a person's motives without trying to, in
addition, rank order them. This is hard not only for the outsider, but the actor
himself: I cannot say whether I went to work yesterday mainly for the love of

52my job or for the money. Moreover, motives not only divide into primary
53and secondary ones, but also immediate and ultimate ones. Assuming we can

281 (2007) ("Motivations.. .are complex; decisions are often made for multiple purposes.").
49. But cf Covey, supra note 48, at 309-10 (arguing, in the jury selection context, that

strikes may be considered improperly motivated even if such improper motivation forms only a
"part" of the decision-making process).

50. See also Carissa Byrne Hessick, Motive's Role in Criminal Punishment, 80 S. CAL. L.
REv. 89, 147 (2006) (arguing for the need to clarify and differentiate among predominant,
substantial, significant and contributing reasons for action); ef Simons, supra note 9, at
71(describing how putative self-defense may be found where the defender is "motivated in
substantial part" by the need for self-protection).

51. Ironically, motive was also ignored because it was thought to be irrelevant to criminal
liability. See Guyora Binder, The Rhetoric of Motive and Intent, 6 BUFF. CRIM. L. REv. 1, 1-2
(2002). Several scholars have challenged this assumption in recent years and a growing body of
literature has developed to explore the role of motive in criminal law. See, e.g., id. at 5 ("[W]hen
understood in light of its origins and development, the irrelevance of motive maxim is revealed to
now stand for two principles, one lacking normative content, and the other lacking legal
authority."); Hessick, supra note 50, at 90 (observing that motive is relevant in criminal defenses,
offenses, and sentencing).

52. It may be the case, however, that when we engage in non-routine actions like killing a
human being, we have a clearer sense of priority in our motivation.

53. The Supreme Court has recognized as important the distinction between immediate
versus ultimate purposes in Ferguson v. City of Charleston, 532 U.S. 67, 82-83 (2001), holding
that suspicionless prenatal drug tests are unconstitutional if the immediate purpose of the program
is to further ordinary law enforcement (that is, to institute criminal charges against mothers), even
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