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California Youth and Criminal Law:
2007 Juvenile Justice Reform and Gang

Prevention Initiativest

JNTRODUCTIONX

Debate shaping criminal law and policy inevitably involves the
intersection, and sometimes conflict, of "tough on crime" policies, victims'
rights, rehabilitation, incarceration, and of course, the securing of funding.
Nowhere was this more apparent than in 2007 reforms surrounding the
treatment of California's youth. While legislators and policy groups pushed
through Senate Bill 8 1the State Senate bill which ushered in a host of
juvenile justice realignment provisions and shifted the focus of juvenile
programs from the state to localities they also provided increased funding for
gang-related investigations, convictions, and for tracking programs through
several bills and the Governor's California Gang Reduction and Prevention

2Program (CaIGRIP). Both Senate Bill 81 and gang prevention initiatives will
have a significant impact on the numbers and types of youth offenders
incarcerated in our state system; in the short term, the former will arguably
decrease that number, while the latter will likely increase it. Both legislative

t Both Senate Bill 81 and gang violence prevention initiatives affect all aspects of criminal
law and policy in California, and most certainly those discussed in this inaugural issue of the
California Annual Review. Providing a separate section as we have here is our attempt to give
this prevalent theme its due coverage. We hope to do the same each year for corresponding yearly
trends in policy and legislation.

I The author would like to thank Kara Dansky, Executive Director of the Stanford
Criminal Justice Center, who provided the author with several contacts for this paper, and David
Steinhart of Commonweal, whose detailed and insightful comments on this summary article were
indispensable. In addition, the Juvenile Justice conference at University of California Berkeley
School of Law, sponsored by the Berkeley Center for Criminal Justice (BCCJ). highlighted the
importance of this topic in 2007 criminal law and policy. The conference was instrumental in
bringing together community leaders from California and the nation to talk about issues involving
juvenile offenders. The author would also like to thank BCCJ for the conference, and especially
David Onek, for providing the author with several contacts for this paper.

I. S.B. 81 2007-2008 Leg., Reg. Sess. (Cal. 2007) (enacted Aug. 24, 2007), available at
http://www.leginfo.ca.gov/pub/07-08/bill/sen/sb 0051-0100/sb 81 bill 20070824 chaptered.pdf.

2. Press Release, Office of the Governor, Governor Schwarzenegger Announces Initiative
to Combat Gang Violence (May 25, 2007), available at http://gov.ca.gov/index.php?/press-
release/6395/.
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measures were responses to public debates on youth imprisonment and youth
crime. Both have the same shared long term goal of decreasing the number of
youth offenders in our state through rehabilitation and other programs. Their
means, however, of achieving those goals differ greatly: while Senate Bill 81
attempts to decentralize the juvenile justice system and direct youth offenders
towards localities, CaIGRIP emphasizes centralization.

This article examines youth and criminal law, one of the most talked-
about issues of 2007 among criminal law academics and policy makers in
California. The article begins with a discussion of Senate Bill 81: first, the
system that preceded it; second, the provisions of the bill; and third, its
predicted impact on California's juvenile justice system. The latter portion of
the article discusses trends in gang prevention and reforms made in this area in
2007, including a discussion of bills and other reforms passed in 2007. The
two sections are unified not only by the segment of the population impacted
California's youth but also by the impending ballot proposition known as the
"Safe Neighborhoods Initiative," or the Runner Initiative, 3 which will likely
appear on California's ballot in the 2008 elections. If passed, the Runner
Initiative could impact the handling of juvenile offenders and gang-related
offenses in this state.

I. SENATE BILL 81

A. The Old Regime.- an Environment Ripefor Reform

The history of California's juvenile justice system prior to 2007 created a
ripe climate for reform and for the passage of Senate Bill 81.

1. Increased State Costs and Shifted Focus to Localities

The California Youth Authority (now known as the Division of Juvenile
Justice) 4 dealt with a wave of increased juvenile crime in the 1980s. 5 In
response, the California legislature in 1996 sought to reduce juvenile crime by
establishing the Juvenile Crime Enforcement and Accountability Challenge
Grant Program, providing $49.5 million to California counties for "unique
county-based efforts. . . to reduce juvenile crime through prevention,
intervention, diversion, suppression and incapacitation." 6 Another much larger

3. Safe Neighborhoods Act, proposed October 22, 2007. available at http://ag.ca.gov/cms
attachments/initiatives/pdfs/i745_07-0076_a I s.pdf.

4. See infra notes 19-26 and accompanying text.
5. See generally FRANK ZIMRING. AMERICAN YOUTH VIOLENCE (Oxford University Press

1998).
6. John L. Worrall. Funding Collaborative Juvenile Crime Prevention Programs: Does it

Make a Difference?, EVAL. REV.. December 2004. at 471, available at http://erx.sagepub.com/cgi/
content/abstract!28/6/471; Corrections and Rehabilitation, Juvenile Crime Enforcement and
Accountability Challenge Grant Program, http://www.cdcr.ca.gov/divisions boards/csa/FSO/FSO

archive/LegislativeReportl998BOC/chapter 5a.pdf (last visited Feb. 9, 2008): Corrections andHeinOnline  -- 13 Berkeley J. Crim. L. 146 2008
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and more durable juvenile justice program funding stream came from the Schiff
Cardenas Juvenile Justice Crime Prevention Act (Assembly Bill 1913), which
provided approximately $120 million per year for county youth crime
prevention programs.7 Assembly Bill 1913 funds outlasted the challenge
grants due to the grants' high match requirements for counties, and the rather
quick expiration of the challenge grants.8

Between 1996 and 2003, juvenile offenders in custody declined by half
from over 10,000 to about 4300 with a further projected decrease to 3700 by
2010. 9 This decline was not only explained by a drop in the juvenile arrest rate
for violent offenses, but also resulted in large part from a sliding-scale fee
structure which was intended to discourage counties from sending low-level
offenders to the Youth Authority.10 In addition, the lawsuit of Farrell v. Allen
(now Farrell v. Tilton) 1 was brought by the Prison Law Office against the
California Youth Authority (CYA). The lawsuit and its costly settlement
agreement resulted in adverse publicity for CYA, and increased the costs of
housing a juvenile in CYA to up to $200,000 per year12 from a previous cost
per ward of about $49,200 in the 2002/2003 fiscal year. 13

2. The Farrell Consent Decree

In the Farrell lawsuit against CYA, the plaintiffs claimed that CYA failed
to provide adequate care and effective treatment programs to youthful offenders
incarcerated in state facilities. 14 Summarizing its position in the suit, the Prison
Law Office argued, "Rehabilitation cannot succeed when the classroom is a
cage and wards live in constant fear of physical and sexual violence from CYA
staff and other wards."' 15  In what became known as the Farrell Consent

Rehabilitation, Juvenile Crime Enforcement and Accountability Challenge Grant I Program
Findings, http://www.cdcr.ca.gov/DivisionsBoards/CSA/CPP/Docs/CHI%/2OExecutive%/20
Summary.pdf (last visited Feb. 9, 2008).

7. Email from David Steinhart, Director, Commonweal Juvenile Justice Program, member
of S.B. 81 Comm'n (Apr. 8, 2008, 09:52 PST) (on file with author) [hereinafter Steinhart Email].
See also Assem. B. 1913, 2000 Leg.. Reg. Sess. (Cal. 2000).

8. Steinhart Email. supra note 7.
9. CHRIS GUYER, LEGISLATIVE ANALYSTS OFFICE, A REVIEW OF THE CALIFORNIA

YOUTH AUTHORITY'S INFRASTRUCTURE (2004),
http://www.lao.ca.gov/2004/cya/052504 cya.htm.

10. Id.
11. Farrell v. Allen (now Tilton), No. RG03079344 (Cal. Sup. Ct. Alameda County Nov. 16,

2004) (consent decree). available at http://www.dralegal.org/downloads/cases/farrell/consent
_decree.pdf.

12. Id.
13. Cal. Dep't of Corr. & Rehab., Ward Per Capita Cost. Fiscal Year 2002/03,

http://www.cdcr.ca.gov/Reports Research/wardcost.html (last visited Mar. 23, 2008).
14. BRIAN BROWN. EDGAR CABRAL, & PAUL STEENHAUSEN, LEGISLATIVE ANALYST'S

OFFICE, CALIFORNIA'S CRIMINAL JUSTICE SYSTEM: A PRIMER ch. 5 (2007). http://www.lao.ca.
gov/2007/cjjprimer/cjprimer 013107.aspx#chapter5.

15. Maura Dolan. Lawyers Go Behind Bars as Guardians of Prisoner Rights, L.A. TIMES.
Oct. 11, 2005. at Al. HeinOnline  -- 13 Berkeley J. Crim. L. 147 2008
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Decree, CYA, in November 2004, agreed to plaintiffs' demand that the state
develop and implement remedial plans that addressed operational and
programmatic deficiencies identified by court experts in six areas: education,
sex behavior treatment, disabilities, health care, mental health, and ward safety
and welfare. The goal of these reforms was to transform the state's youth
correctional system into a "rehabilitative model" of care and treatment for
youthful offenders. 16 An unintended consequence of the Consent Decree was
the increased cost of keeping CYA operational: the State was annually
spending about $218,000 per child as late as January 2007,17 up from a cost per
ward of about $49,200 in the 2002/2003 fiscal year. 18 However, while the
Consent Decree imposed additional costs on CYA, it was far from clear that the
Decree had created substantial improvements in the Youth Authority,
especially in light of several violent incidents made public by the media.

3. From CYA to DJJ

In 2005, a string of articles proclaimed the inadequate and violent nature
of the California Youth Authority. 19 Events like the suicide of Joseph Daniel
Maldonado, a CYA ward in Stockton's N.A. Chaderjian Youth Correctional
Facility, increased the public outcry for reform. 20 These incidents, along with
reports released from the Farrell lawsuit cataloging the problems of CYA, 21

led Governor Schwarzenegger, during the 2005 reorganization of California
Corrections, to change the Authority's name to emphasize its new focus on
rehabilitation to the California Division for Juvenile Justice or DJJ. 2 2

DJJ is charged with the "care, supervision, education, training,
employment, discipline, and government" of its wards or juvenile offenders. 23

Its mission includes working for "the correction of [the juvenile offenders']

16. Farrell, No. RG03079344 (consent decree).
17. Telephone interview with David Steinhart, Director, Commonweal Juvenile Justice

Program, member of S.B. 81 Comm'n (Nov. 29, 2007).
18. Cal. Dep't of Corr. & Rehab., supra note 13.
19. See Mark Martin, Video Shows Beatings of Young Men, S.F. CHRON., April 2, 2004, at

B3; Wyatt Buchanan, Mentally Ill Youths are Jailed, S.F. CHRON., Jan. 25, 2005, at B2; Christian
Berthelsen, State Audit Critical of Juvenile Prisons. S.F. CHRON., Jan. 4, 2005, at B8.

20. See Mark Martin, Prison Blamed in Teen Death, S.F. CHRON., Dec. 30. 2005, at Al.
21. BARRY KRISBERG, GENERAL CORRECTIONS REVIEW OF THE CALIFORNIA YOUTH

AUTHORITY (2003), http://digitalarchive.oclc.org/digitalarchive/access/objid-0000061778/
cya4.pdf access.pdf. Dr. Krisberg was assigned by the Farrell Consent Decree to report on the
progress of CYA.

22. California Department of Corrections and Rehabilitation, Division of Juvenile Justice,
http://www.cdcr.ca.gov/Divisions Boards/DJJ/About DJJ/index.html (last visited Feb. 5, 2008).
Officially by statute, DJJ is named the Division of Juvenile Facilities. Steinhart Email, supra note
7. But informally. CDCR has used Division of Juvenile Justice in most references. Id. This has
led to much confusion-even lawmakers writing bills alternate between the names. Id. The
official name it is the Division of Juvenile Facilities. Id. This article refers to this entity by its
common name, DJJ.

23. CAL. WELF. & INST. CODE § 1004 (2008).HeinOnline  -- 13 Berkeley J. Crim. L. 148 2008
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faults, the development of their characters, and the promotion of their welfare."
24 Welfare and Institutions (W&I) Code section 1712 gives DJJ and the

California Department of Corrections and Rehabilitation the power to enforce
and create all rules necessary for the proper accomplishment of the goals of
DJJ. 25

Nonetheless, after the change in name, problems continued in DJJ, and
four facilities were shut down, the last one in 2007. 26 Prior to Senate Bill 81,
the State was moving towards limiting state incarceration of youth and focusing
youth detention on localities for the sake of funding and efficiency, and a lack
of adequate care for youth in the system. This led to a climate ready for the
type of reform proposed by Senate Bill 81.

B. The Process: A Summary of the Structure of California's Juvenile Justice
System

The pre-Senate Bill 81 environment in California's juvenile justice system
is a large reason why Senate Bill 81 came about, and largely shaped its goals
for change. But fully understanding the reforms made by Senate Bill 81 also
requires a basic description of the process by which juveniles are arrested and
adjudicated. This process remains essentially the same after as it stood before
the passage of Senate Bill 81, with the exception that more youth offenders will
be directed to counties and localities rather than to DJJ.

1. Who is in the system ?

A juvenile offender is a person under eighteen years of age who has either
violated a criminal statute or committed a "status offense" an act such as
incorrigibility, truancy, running away, or curfew violations that constitutes an
offense only when committed by a juvenile. 27 In 2005, over one-quarter of
juveniles arrested were arrested for the commission of felonies, while more
than half were arrested for the commission of misdemeanors. 28

2. Step One: Arrest

Upon arrest, a juvenile offender will be treated in one of several ways: he

24. Id.
25. CAL. WELF. & INST. CODE § 1712 (2008).

26. See Andy Furillo. Youth Prisons Targeted: Stockton Facility Tops Growing Closure List,
SACRAMENTO BEE, May 15, 2007, at A4 (describing the shut down of the Dewitt Nelson Youth
Correctional Facility in Stockton. "The closure would be the fourth in the system since 2003. The
others are the Karl Holton Drug and Alcohol Abuse Treatment Center in Stockton, the Northern
California Youth Correctional Reception Center and Clinic in Sacramento and the Fred C. Nelles
Youth Correctional Facility in Whittier.").

27. LOUISE ANDERSON, CRIMINAL JUSTICE STATISTICS CENTER, JUVENILE JUSTICE IN

CALIFORNIA 5 (2005), http://ag.ca.gov/cjsc/publications/misc/jj05/.
28. Id. at 18. In 2005, of the 222,512 juvenile arrests reported: 26.5% (59,027) were for

felonies: 60.0% (133,606) were for misdemeanors; and 13.4% (29.879) were for status offenses.HeinOnline  -- 13 Berkeley J. Crim. L. 149 2008
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or she may be reprimanded and released at the scene with no further
consequences; reprimanded and released after being taken to a station house or
probation office; given a police citation to appear in court; or placed in custody
in juvenile hall. 29  In the latter two options, the juvenile is referred to the
probation department. Typically, these referrals are made to the probation
department in the county where the juvenile resides. 30 For example, in 2005,
approximately eight in ten juveniles arrested in California were referred to their
county probation department.

31

3. Step Two: Intake Screening and Hearing

Once referred to the probation department, juveniles are assessed via an
intake screening where the probation department decides how to process the
case: the case will either be closed or transferred; the offender may be placed
on informal probation or in a diversion program; or a petition may be sought
for a court hearing. 32 At intake, the probation department closes many of the
juvenile cases referred to it (thirty percent in 2005)-meaning the department
closes these cases following an investigation of the circumstances and nature of

33the alleged offense, and does not take any further action. Many more
juvenile cases result in petitions filed in juvenile court (over fifty percent in
2005). After a petition is filed, the offender receives a hearing, where the
juvenile can be made a ward of the court, or the case can even be dismissed
outright. 35 In many proceedings, the juvenile court names the offender a "ward
of the court," meaning that the court may take responsibility for the legal
protection of the juvenile offender. In 2005, six in ten hearings resulted in a
juvenile being made a ward of the court.3 6

4. Step Three: Sending the Offender Home or Elsewhere

Most wards of the court are permitted to return home but remain subject

29. For a visual depiction of the juvenile justice system in California, see infra app. tbl. 1-2.
30. ANDERSON, supra note 27, at 7.
31. Id. at 12. In 2005, 80.3% of California arrestees were referred to the probation

department; 17 .5 % were counseled and released: and 2.1% were turned over to another law
enforcement district. Id.

32. Id. at7.
33. Id. at 130.
34. Id. at 6. 2.8% of cases resulted in informal probation. 4.7% resulted in diversion or

deferred entry (a treatment program for first-time felony offenders aged fourteen to seventeen
pursuant to section 790 of the Welfare and Institutions Code). 6.4% were transferred to other
counties or states, and 50.8% resulted in petitions filed in juvenile court. Id.

35. In 2005, 5.5% of these hearings resulted in informal probation, which under section
654.2 of the Welfare and Institutions Code is defined as the supervision of a minor for a period not
to exceed six months (this period may be extended, however) based on a contractual agreement
between a court and a minor's parents or guardian. Additionally, 19.2% of hearings resulted in
dismissal, 4.4% non-ward probation, and 7 .1 % deferral or transfer. Id. at 18.

36. Id. at 5. 18. HeinOnline  -- 13 Berkeley J. Crim. L. 150 2008
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to either regular supervision or intense supervision under the probation
department. 3  Regular supervision is supervision of "regular intensity, ordered
by the court with or without wardship, that usually involves supervision by
county probation officers." By contrast, intensive supervision involves close
community supervision including special care for groups such as violent, gang,
or sex offenders. 38 If community supervision fails or is not appropriate for the
individual, a youth may be placed outside of the home, either in foster care,
licensed group homes, or community treatment facilities. 39 This is known as
community placement.

40

All juveniles made wards of the court in an adjudication hearing are
subject to disposition hearing procedures. At the disposition hearing, the court
chooses a "sentence" which may be home on probation with various conditions,
or may be placement in a public or private facility. Facilities include county-
based facilities (county-operated ranches or camps, county juvenile detention
facilities also known as juvenile halls), or state-based facilities (state youth
correctional facilities). 4 1 Instead of confinement, wards might be subject to
parole under DJJ's jurisdiction.42  Senate Bill 81 addresses this last set of
outcomes. It attempts to lower state confinement and probation of juveniles,
and to delegate authority over juveniles to California's counties instead of DJJ.

Prior to the implementation of Senate Bill 81, youth offenders in DJJ
tended to come mostly from the Central and North regions of California. 43

This was due in part to higher juvenile felony arrest rates and higher poverty
rates (lower county level median household income) in those areas of the
state.44  Also, before Senate Bill 81's passage, inland counties and central
California counties tended to send a greater proportion of youth to DJJ custody
as opposed to coastal counties, which referred only the most serious crimes to
DJJ.

4 5

37. In 2005, 58.7% of wards (36,859) were placed in their own home or a relative's home.
Id. at 108.

38. KAREN HENNIGAN & KATHY KOLNICK, JUVENILE JUSTICE DATA PROJECT, SUMMARY
REPORT PHASE I: SURVEY OF INTERVENTIONS AND PROGRAMS 4 (2007), http://www.cdcr.gov/

Reports Research/docs/J JDP summary rpt.pdf.
39. Id.
40. Id.
41. Id. In 2005, as a result of these hearings, 3.8% of wards (2.383) were confined in non-

secure county facilities, 26.3% (16,538) in secure county facilities, 8.7% (5465) in an "other
private facility." and 1% (636) in the California Youth Authority. ANDERSON, supra note 27, at
103.

42. Id.
43. HENNIGAN, supra note 38, at 6-7.
44. Id.
45. Interview with Frank Zimring, William G. Simon Professor of Law and Wolfen

Distinguished Scholar at University of California Berkeley School of Law. Feb. 6, 2008.
Professor Zimring explained that under the previous CYA regime in the 1980s. when the
incarcerated youth population was at its highest, it was CYA who determined the sentences
(length and time) given to youth. This limited the power of judges while giving enormous power
to CYA. Coastal county judges were reluctant to hand over discretionary power to CYA andHeinOnline  -- 13 Berkeley J. Crim. L. 151 2008
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5. Alternative Outcome. Direct Filing as an Adult

Not all juveniles remain within the juvenile justice system: some arrests

result in the offender's case being filed directly with the adult court. 4 6 Senate

Bill 81, while it does not focus specifically on those offenders who are

transferred to the adult system, could still possibly affect the number of

juveniles tried as adults.
47

Pursuant to Welfare and Institutions Code section 602(b), a direct file is

the transfer of a juvenile offender to a court of criminal jurisdiction who is

alleged to have committed one of the following acts: murder, rape, spousal

rape, forcible sex offense, lewd and lascivious acts on a child under the age of

fourteen, forcible sexual penetration, sodomy, or oral copulation. 48 While the

number of direct filings is small (in 2005, they comprised only 0.2% of all

juvenile arrests or 343 individuals), 4 9 the consequences are dire. Adult court,

unlike juvenile court, can sentence a minor to jail or to state prison, subject to

confinement law which precludes mixing juveniles and adults in adult facilities

until age eighteen.5 °

Juveniles can also be transferred to the adult criminal justice system due

to their failing a fitness hearing, a hearing required under Welfare and
Institutions Code section 707(b) to determine whether the juvenile is a fit and

proper subject to be dealt with under the juvenile court law. 5' If the juvenile is

found fit, adjudication remains in the juvenile court. 52 If the juvenile is found

unfit, adjudication is transferred to the adult court. 53

In addition to the possibility of harsher penalties if convicted as an adult
rather than a juvenile, juveniles in adult court face a very high conviction

rate.54  Therefore, consequences of increased direct filings resulting from

devised their own custodial program of county camps: they only sent the hardest cases to CYA.
Central counties, however, continued sending many youth, not just the hardest cases, to CYA.
This, in effect, lowered the population in CYA from its 1980 levels of 9000 wards to its current
level of 3100 wards. The effect of Senate Bill 81, therefore, will undoubtedly, according to
Zimring, be two-tiered, affecting the coastal counties differently than the central counties.

46. ANDERSON, supra note 27, at 6.
47. See infra Part I.E.

48. CAL. WELF. & INST. CODE § 602(b) (West 2008).
49. ANDERSON, supra note 27, at 6.
50. Steinhart Email. supra note 7.
51. CAL. WELF. & INST. CODE § 707(a)(2)(B), (c) (West 2008).
52. Id.
53. Id. Of 98,919 juvenile dispositions in 2005 (after petitions were filed in juvenile court).

318 of these dispositions resulted in the juvenile's case being remanded to adult court.
ANDERSON, supra note 27, at 7. 94.5% of the adult dispositions were for felony offenses, and

5.5% were for misdemeanor offenses. Id. at 58.
54. Of the juvenile cases in adult court, including the juveniles whose cases were direct filed

to adult court after arrest, 83.6% resulted in conviction. ANDERSON, supra note 27, at 7.
including the 343 juveniles whose cases were direct filed to adult court after arrest, probation
departments reported that 661 juveniles were transferred into the adult system in 2005. Id.
However, adult disposition information was only received for 422 dispositions from various
counties. Id. The 83.6%, therefore, reflects the percentage of those 422 dispositions that resultedHeinOnline  -- 13 Berkeley J. Crim. L. 152 2008
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Senate Bill 81 would likely be serious.55

C. The Politics. How Senate Bill 81 Became Law

Senate Bill 81 was the product of a massive effort over the course of many
years to deinstitutionalize the youthful offender population. It was the result
not only of the lobbying of groups such as Commonweal and its leader David
Steinhart, but also of the publicity surrounding the juvenile justice system in
California prior to the passage of Senate Bill 81.56  Keely Bolser of the
California Senate Budget Office, who was instrumental in drafting the text of
Senate Bill 81, contends that by far the largest reason why Senate Bill 81 was
passed this year and not any other year was the additional costs imposed by the
Farrell lawsuit settlement.57  The Senate was eager to bring savings to the
state, and found that the ultimate outcome of paying about $100,000 per
juvenile to counties was significantly less than the $200,000 needed to confine
a youth in CYA. But fiscal concerns were likely not the only motivation for the
bill. The language of Senate Bill 81 refers to its appreciation of local care of
juvenile offenders: "Local communities are better able than the state to provide
these offenders with the programs they require, in closer proximity to their
families and communities."

' 58

Passage of Senate Bill 81 in the Legislature was not very difficult because
there was little, if any, opposition to the bill. 59  Historically, the Chief
Probation Officers of California (CPOC) had been opposed to sending more
youth offenders back to the counties, as they felt CPOC already lacked the
necessary resources to provide for the youth currently serviced on the county
level, let alone new youth from CYA, and especially those "high-needs"
youth. 60 However, past bills did not provide funding for localities, while

61Senate Bill 81 did, thus garnering CPOC support for the bill.

in conviction. ANDERSON, supra note 27, at 7.
55. In terms of sending youth to adult prisons, counties on the higher end of the spectrum

include Del Norte County (35 youth per 100,000) in the northwest corner of California, Inyo
County (28 youth per 100,000) an inland western California county, and Merced County (26
youth per 100.000)-an inland central California county. KAREN HENNIGAN & KATHY KOLNICK,
JUVENILE JUSTICE DATA PROJECT, PHASE 1: SURVEY OF INTERVENTIONS AND PROGRAMS.

County by County Appendix 4-9 (2007), http://www.cdcr.ca.gov/Reports Research/docs/
JJDPSurveyFinalReportCountybyCountyAppendix.pdfI Those counties at the low end of the
spectrum include San Francisco (2 per 100,000), Main County (0 per 100,000). and Santa Cruz
County (2 per 100,000), all coastal counties. Id. at 8-15.

56. See Commonweal, http://www.commonweal.org/programs/jjp-reports/Jj_082707.html
(last visited Feb. 8. 2008).

57. Telephone Interview with Keely Martin Bosler, Consultant, Cal. Senate Budget & Fiscal
Review Comm. (Nov. 9. 2007).

58. S.B. 81, § 30.
59. Interview with Keely Martin Bosler, supra note 57.
60. Id.
61. Id. HeinOnline  -- 13 Berkeley J. Crim. L. 153 2008
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D. The Bill Itself. Senate Bill 81 's Provisions and How the Bill Attempts to

Change the Old Regime

Senate Bill 81, in its own words, is a "state-mandated local program." 62

Senate Bill 81's major goal is to restrict the state juvenile system to only the

most violent offenders, and reduce the population of the Department of

Juvenile Justice (formerly the California Youth Authority). It purports to do so

by charging counties with the care of these youth, and by providing funding via

block grants to offset county costs from this change. The bill was signed by the

governor on August 24, 2007.63

1. Who Can Be Committed to the State DJJ Under S.B. 81

Prior to Senate Bill 81, a minor found to be a ward of the court in a
juvenile court hearing could be committed to DJJ if not granted probation or
any lesser term. The bill restricts the individuals who can be committed to the
state DJJ to those who have committed specified offenses-the serious or
violent offenses listed in section 707(b) of the Welfare and Institutions Code,
such as murder, robbery, and rape. 64 Non-707(b) offenders can be committed

62. S.B. 81, Legislative Counsel's Digest.
63. See Commonweal. supra note 56.
64. "Subdivision (c) shall be applicable in any case in which a minor is alleged to be a

person described in Section 602 by reason of the violation, when he or she was 16 years of age or
older, of one of the following offenses: (1) Murder. (2) Arson, as provided in subdivision (a) or
(b) of Section 451 of the Penal Code. (3) Robbery. (4) Rape with force or violence or threat of
great bodily harm. (5) Sodomy by force, violence, duress, menace, or threat of great bodily harm.
(6) Lewd or lascivious act as provided in subdivision (b) of Section 288 of the Penal Code.
(7) Oral copulation by force, violence, duress, menace, or threat of great bodily harm. (8) Any
offense specified in subdivision (a) of Section 289 of the Penal Code. (9) Kidnapping for
ransom. (10) Kidnapping for purpose of robbery. (11)Kidnapping with bodily harm.
(12) Attempted murder. (13) Assault with a firearm or destructive device. (14) Assault by any
means of force likely to produce great bodily injury. (15) Discharge of a firearm into an inhabited
or occupied building. (16) Any offense described in Section 1203.09 of the Penal Code. (17) Any
offense described in Section 12022.5 or 12022.53 of the Penal Code. (18) Any felony offense in
which the minor personally used a weapon listed in subdivision (a) of Section 12020 of the Penal
Code. (19)Any felony offense described in Section 136.1 or 137 of the Penal
Code. (20) Manufacturing, compounding, or selling one-half ounce or more of any salt or solution
of a controlled substance specified in subdivision (e) of Section 11055 of the Health and Safety
Code. (21) Any violent felony, as defined in subdivision (c) of Section 667.5 of the Penal Code,
which would also constitute a felony violation of subdivision (b) of Section 186.22 of the Penal
Code. (22) Escape, by the use of force or violence, from any county juvenile hall. home, ranch,
camp, or forestry camp in violation of subdivision (b) of Section 871 where great bodily injury is
intentionally inflicted upon an employee of the juvenile facility during the commission of the
escape. (23) Torture as described in Sections 206 and 206.1 of the Penal Code. (24) Aggravated
mayhem. as described in Section 205 of the Penal Code. (25) Carjacking. as described in Section
215 of the Penal Code, while armed with a dangerous or deadly weapon. (26) Kidnapping, as
punishable in subdivision (d) of Section 208 of the Penal Code. (27) Kidnapping, as punishable in
Section 209.5 of the Penal Code. (28) The offense described in subdivision (c) of Section 12034
of the Penal Code. (29) The offense described in Section 12308 of the Penal Code.
(30) Voluntary manslaughter, as described in subdivision (a) of Section 192 of the Penal Code."

CAL WEL & INST CODE § 707(b) (West 2008).HeinOnline  -- 13 Berkeley J. Crim. L. 154 2008
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to DJJ if they have committed a "registerable" sex offense; as drafted, the only
non-707(b) offense that would qualify for state commitment is child

molestation.
65

2. Effect on Currently Institutionalized Offenders and Parolees

Five percent of California's juvenile wards of the court are under state

care, with about half of this group in DJJ youth correctional facilities and the

other half under the jurisdiction of DJJ on parole in the community. 6 6 Youth

offenders currently in the DJJ population with non-707(b) commitment

offenses may be recalled by counties on an individual basis after September 1,
2007. 6 7 As of February 2008, this would affect approximately 500 wards. 68

Any recalled wards come under the county's responsibility and are not eligible

to be returned to DJJ for any non-707(b) offense in the future. 69 All wards

currently on parole with DJJ who are non-707(b) offenders become full county
responsibility if their parole is suspended or revoked by DJJ, or if they are

recalled by the county. 7  All wards who are non-707(b) offenders and who are
not recalled will be released from DJJ and come under county probation

responsibility after September 1, 2007. 7 1 In addition, nineteen- and twenty-

year-olds whose judges select local confinement as their sentence (i.e.

confinement in juvenile halls, camps, and ranches) will not be separated from

those under eighteen years old, subject to pre-approval of the Correction

Standards Authority (CSA) for mixing older and younger wards in these

particular facilities. In effect, those over eighteen will have the option of

local custody and will no longer be sent back into DJJ institutions.7

65. S.B. 81 § 20.
66. HENNIGAN, supra note 38, at 5.
67. S.B. 81. § 20.
68. Steinhart Email, supra note 7.
69. S.B. 81. § 20.
70. Id.
71. Id.
72. Id. § 18. For a description of Correction Standards Authority, see CSA Major Duties

and Responsibilities. http://www.cdcr.ca.gov/Divisions Boards/CSA/Admin!About us/CSA
MajorDutiesAndResponsibilities.html (last visited Feb. 8, 2008) ("The Corrections Standards
Authority (C SA) (formerly the Board of Corrections) works in partnership with city and county
officials to develop and maintain standards for the construction of local jails and juvenile
detention facilities and operation of state and local jails and juvenile detention facilities, and for
the selection and training of state and local corrections personnel. The CSA also inspects local
adult and juvenile detention facilities, administers grant programs that respond to facility
construction needs, juvenile crime and delinquency; and conducts special studies relative to the
public safety of California's communities.").

73. David Steinhart, California Legislative Bulletin: Juvenile Justice Bills in the 2007
Session of the California Legislature Updated To 11-1-07 (Final Session Results),
http://www.commonweal.org/programs/jjp-reports/jj 082707.html (last visited Mar. 23, 2008)
[hereinafter Steinhart Bulletin].HeinOnline  -- 13 Berkeley J. Crim. L. 155 2008



VOL 13 SPRiNG2008 No. 1

156 BERKELEYJOURNAL OF CRIMINAL LAW [Vol. 13:145

3. Provisions for Funding for Localities and Disbursement of Funds

The system prior to Senate Bill 81 required each county to make payments

to the state for juveniles committed to DJJ for lesser offenses (known as level

V-VII offenses); the county charges were assessed as a percentage of the per

capita institutional cost. 74  Senate Bill 81 creates the Youth Offender Block

Grant Program. The money from the State is given to each county in a block

grant and is designed to fund rehabilitation, treatment, and parole supervision

of non-707(b) juvenile offenders on a county level. 75 The Block Grant fund is

distributed by the State to counties based on the following: the county's share

of all annual state felony juvenile adjudications (fifty percent), and the county's

share of the statewide at-risk youth population (ages ten to seventeen, fifty
76percent). The Department of Finance estimates that the total statewide block

grant for the 2007-08 fiscal year will be $24 million, and that it will rise to $92

million within two years when the caseload has fully shifted from state to

county government. 77  Counties are required to submit a Juvenile Justice

Development Plan to CSA by January 1, 2008 in order to qualify for block

grants.78 The original bill provided $14.9 million in planning grants for the

counties, but this provision was vetoed by the Governor.

74. Interview with David Steinhart, supra note 17.
75. Under Senate Bill 81, funding is recommended to be used in the following areas by the

counties: (a) implementing risk and needs assessment tools and evaluations to assist in the
identification of appropriate youthful offender dispositions and reentry plans; (b) placements in
secure and semi-secure youthful offender rehabilitative facilities and in private residential care
programs, with or without foster care waivers, supporting specialized programs for youthful
offenders; (c) nonresidential dispositions such as day or evening treatment programs, community
service, restitution, and drug-alcohol and other counseling programs based on an offender's
assessed risks and needs; (d) house arrest, electronic monitoring, and intensive probation
supervision programs; (e) reentry and aftercare programs based on individual aftercare plans for
each offender who is released from a public or private placement or confinement facility: (f)
capacity building strategies to upgrade the training and qualifications of juvenile justice and
probation personnel serving the juvenile justice caseload (g) Regional program and placement
networks. including direct brokering and placement locating networks to facilitate out-of-county
dispositions for counties lacking programs or facilities. S.B. 81 § 30.

76. Id.; Interview with David Steinhart, supra note 17. To calculate the total block grant
fund statewide, the Department of Finance calculates the total non 707(b) caseload based on past
707(b) commitments and multiplies it by a per capita amount of $117,000 per youth per year.
Steinhart Email, supra note 7. Then, a distribution formula is applied to determine each county's
share of the total statewide fund. Id. The distribution formula allocates block grant funds to
counties based fifty percent on the count's share of the state population age ten to seventeen, and
fifty percent on the county's juvenile felony adjudication rate (as a percent of the statewide total
ofjuvenile felony adjudications). Id.

77. Governor's Budget 2007-2008: Enacted Budget Summary, Corrections and
Rehabilitation: Juvenile Offender Population and Rehabilitation Management. on file with
Department of Finance, Administrative Officer. 915 L Street. Suite 1260, Sacramento, CA 95814.

78. Steinhart Bulletin, supra note 73.
79. Id.; Matthew Yi. Gov. Schwarzenegger signs off on $145 billion California budget, S.F.

CHRON.. Aug. 25, 2007. at A7.HeinOnline  -- 13 Berkeley J. Crim. L. 156 2008
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4. Facility Funding

Senate Bill 81 also authorized up to $100 million statewide in
construction bond funds through CSA for the design and construction of new or
renovated county facilities for youth offenders. 0 The bill does not specify the
types of facilities and the populations to be served by the facilities.8' This
determination is left to CSA, which also determines the selection criteria and
grant awards. Counties are required to match these funds by twenty-five
percent. 82

5. Juvenile Justice Commission

Senate Bill 81 calls for the creation of a California Juvenile Justice
Commission.8 3 A Juvenile Justice Commission had previously existed, but
remained dormant since being reconstituted under "Corrections
Reorganization" in 2005.84 The only similar active commissions in existence
at the time of Senate Bill 81's passage were local juvenile justice commissions
mandated by sections 225 through 231 of the California Welfare and
Institutions Code.85 These local commissions are composed of between seven
to fifteen citizens, two or more of whom are required to be between the ages of
fourteen and twenty-one.86 The duty of these commissions is to "inquire into
the administration of the juvenile court law in the county or region in which the
commission serves," including conducting investigations of facilities where
juveniles are held in the county.8 7

The Commission is composed of twelve members and is considered the
oversight body for realignment. s  It is chaired by the head of DJJ,
representatives of County Supervisors Association of California (CSAC) and

CPOC. 89 The Commission is required to produce a Juvenile Operations Master
Plan by January 1, 2009 which will include standardized risk/needs assessment,
data collection elements, and recommended evidence-based programs with cost
breakdowns for youth offenders. 90 The Commission will self-repeal in 2009.91

This provision was added by Senator Michael Machado with the goal of
helping counties adopt national best-practice juvenile justice programs for the

80. S.B. 81 § 30.
81. Id.
82. Id. §5.
83. Id. § 29.
84. Steinhart Bulletin, supra note 73; Interview with David Steinhart, supra note 17 (The

former state juvenile justice division was created in 2005 by Senate Bill 737).
85. CAL. WELF. & INST. CODE §§ 225-231 (West 2007).

86. CAL. WELF. & INST. CODE § 225.

87. CAL. WELF. & INST. CODE § 229.

88. Id.
89. Id.
90. Id.
91. Id. HeinOnline  -- 13 Berkeley J. Crim. L. 157 2008
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Senate Bill 81 shifted caseload. 92  Machado was worried about county

performance and accountability for SB 81 fund expenditures, but realizing that

he could not mandate "cookie-cutter programs" for every county, he wanted the

commission reconstituted to identify effective programs for the counties to
consider adopting.93  The Commission, therefore, is a basic attempt at

standardization of the juvenile reform process. Senator Machado was skeptical

of the counties' capacity to handle their caseload; he resisted realignment until

the oversight commission was added to the package. The Commission formats

the county response by encouraging them to produce one of the endorsed

approaches listed in Senate Bill 81.

E. Predicted Effects: Will It Create Change?

Senate Bill 81 is the first time California has created a statutory provision

that eliminates and condemns the practice of sending low-risk offenders to
DJJ.94 In addition, the bill offers a reliable source of funding for localities with

little or no requirements attached as to how a county must spend a block

grant. 9 5 A common assessment among the juvenile justice community seems

to be that Senate Bill 81 is a good first step towards reform, but much more

remains to be done.96

In considering the possible effects of this bill, it is important to note that

Senate Bill 81 was passed as a budget trailer bill (called trailer bills because

they follow or trail the main budget bill), which is an unusual means of

addressing these issues. 97 As such, the language crafted is more reflective of

budgetary provisions than criminal policy, and as such, the bill arguably

overlooked some of the key policy concerns and consequences of its passage.
In addition, the budget process involves fewer opportunities than the bill review

process, with its policy committee hearings, for stakeholder and public

comment. 98 Moreover, the bill's brief window of passage and enactment left
little time for communities to ready themselves for the realignment in the

juvenile justice system.

1. County-to-County Variations

Senate Bill 81 is likely to have widely differing results in each of

92. Steinhart Email, supra note 7.
93. Id.
94. Telephone Interview with Judy Cox, Chief Probation Officer, Santa Cruz County (Nov.

9, 2007).
95. S.B. 81 § 30.
96. Interview with Judy Cox, supra note 94; Interview with David Steinhart, supra note 17;

Telephone Interview with Barry Krisberg. Director of the National Center for Crime and
Delinquency (Nov. 27, 2007).

97. Interview with Keely Martin Bosler, supra note 57; Interview with David Steinhart,
supra note 17.

98. Steinhart Email. supra note 7.HeinOnline  -- 13 Berkeley J. Crim. L. 158 2008
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California's fifty-eight counties. Funding distribution is based on a Department

of Finance estimate of how many youths a county will not be sending to DJJ
that they otherwise would have sent, and how much it would have cost to keep

these youth for a period of years. 99 By basing the calculation on the current

youth population in the county ages ten to seventeen and the felony

adjudication rate, rather than on past commitment rates, Senate Bill 81 hopes to

encourage counties who have been using creative methods of keeping youth

offenders out of the state system to keep using such methods. 100 The lack of a

centralized planning grant system or committee will likely make this task less

uniform. 101

Several factors will define the varied impact of Senate Bill 81 from

county-to-county, including the lack of existing community alternatives to state

incarceration or probation. It is unclear how counties without strong current

local programs will function when DJJ individuals are transferred to their care.

While county-by-county programs will spark creativity on the part of probation

officers and other local officials, the difference in resources and programs from
county-to-county will also likely create a lack of uniform alternatives to

incarceration for non-707(b) juvenile offenders, as Senate Bill 81 does not

specify how youth should be treated on a local level. 102 Another factor that

will influence county-to-county consequences of Senate Bill 81 will be the

nature of the District Attorney's office in a given county. Will the inability to

put non-707(b) offenders with a violent history (those who have committed a

707(b) offense in the past) back in state custody lead to more direct filing of

juveniles as adults under Proposition 21?°103 Santa Cruz is currently tracking

the change in direct filing after the passage of Senate Bill 81.104 Solano

County, however, has maintained a fairly constant low rate of direct filing over

the past several years, and its Chief Probation Officer attributes this to the care

taken by the local District Attorney to make appropriate filing decisions. 15

99. Id. Steinhart was instrumental in designing the funding methodology.
100. Id.
101. Id.
102. Id.
103. Proposition 21 was passed by California voters in 2000. It provides a District Attorney

with the discretion to file a case directly in criminal court if the offender is a juvenile who has
committed any offense described in section 707(b) of the California Welfare & Institutions Code,
with the exception of murder and certain sex offenses described in section 602(b), which mandate
that a case be direct filed. CAL. WELF. & INST. CODE § 602(b) (West 2008); CAL. WELF. & INST.
CODE § 707(b) (West 2008). Text of Proposition 21: http://primary2000.sos.ca.gov/VoterGuide/
Propositions/21text.htm. In February, 2001, the state Court of Appeal in San Diego invalidated
provisions of the law requiring fourteen to seventeen-year-olds to be tried in the adult courts. Bob
Egelko, Court Curbs New Youth Crime Law, S.F. CHRON., Feb. 8. 2001, at Al.

104. Interview with Judy Cox, supra note 94.
105. Telephone Interview with Isabelle Voit, Chief Probation Officer, Solano County (Nov. 8.

2007). HeinOnline  -- 13 Berkeley J. Crim. L. 159 2008



VOL 13 SPRiNG2008 No. 1

160 BERKELEY JOURNAL OF CRIMINAL LAW [Vol. 13:145

2. Offenders with a Prior 707(b) Offense

Senate Bill 81, in an attempt to restrict the population of DJJ through a
narrower definition of qualification for confinement, keeps individuals who re-
offend and commit a non-707(b) offense from DJJ confinement, even if they
have a violent past (past 707(b) offense). 106 This would likely be of significant
concern to counties who believe DJJ might provide better treatment for such
offenders, and to local law enforcement in terms of public protection.

On the other hand, communities might perceive a different downside to
this provision. Counties that would prefer to work locally with 707(b)
offenders might, under Senate Bill 81, be reluctant to do so. For example, if a
juvenile has committed a 707(b) offense (violent offense), and the county
prefers to work with that youth locally, under Senate Bill 8 1, the county might
be encouraged to bypass community alternatives and recommend sending the
youth directly to state care rather than risk creating a situation where a youth
would be ineligible for later commitment due to Senate Bill 81 prohibiting a
youth from state commitment when "the most recent offense alleged in any
petition" is not described in 707(b). 10 7 If the county does not send a 707(b)
offender to state care as soon as he has a violent offense on his most recent
petition, they might not have the chance to send him to state care later if the
attempted intervention fails. 10 8

3. Data Tracking

The passage of Senate Bill 81 and the increasing localization of juvenile
treatment might limit California's ability to track data on a statewide basis.
The system that currently coordinates county data is "poorly staffed and
maintained" according to some, and with many youth being sent to county
facilities, county response rates will likely be low without the structure of DJJ's
statewide reporting system. 109

4. Other Indicators of Impact

Juvenile justice policy makers, law enforcement, and other stakeholders
have a variety of views of what ought to be accomplished by the new system
under Senate Bill 81. Some believe that the fewer youth incarcerated in state
care, the better off the system is as a whole; 110 others want to ensure that the
state system still exists, but that only the most dangerous offenders are sent to
it. 111 These different stakeholders all agree on the importance of measuring the

106. S.B. 81 § 24.
107. Interview with Isabelle Voit, supra note 105.
108. Id.
109. Id.
110. Interview with Barry Krisberg, supra note 96.
111. Telephone Interview with Bob Ochs, Chief Probation Officer of Sonoma County (Nov.

27, 2007). HeinOnline  -- 13 Berkeley J. Crim. L. 160 2008
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impact of Senate Bill 81, both in the short and long term. Below are some
suggested measures of data, though by no means all inclusive, which would be
helpful to serve as a baseline for future research to measure the impact of the
bill. ' 2

Category 1: Effect of deinstitutionalization
o Effect of Senate Bill 81 on youth authority commitments from

Central Valley counties 113
o Effect of Senate Bill 81 on youth authority commitments from

coastal counties
11 4

" Category 2: Manifest and latent impacts of Senate Bill 81
o Direct filings

" Tracking the number of direct filings before and after
Senate Bill 81:

* By county
* By type of non-homicide offense" 5

" Amassing anecdotal evidence from public defenders and
district attorneys to determine the impact of Senate Bill
81 on court filing;

o Infrastructure
" Tracking the counties' use of funding (for therapy,

building more facilities, etc.);
" Tracking the number of youth put into secure county

facilities or community care programs after Senate Bill
81;

" Tracking locations where the youth are placed within
each county and within the state as a whole;

" Tracking the number of new secure county juvenile
facilities that have been built after the passage of Senate
Bill 81;

o Cost
" Tracking the cost per youth before and after Senate Bill

81 (to determine if the bill is saving the state money);
o Creativity

* Determining the various models employed by the
counties and analyzing their creativity;

o Use of funding
" Tracking the number of probation officers currently

devoted to juveniles (ratio ofjuveniles to probation
officers) and the number after Senate Bill 81;

" Observing whether counties pool their block grants with
other counties to create shared rehabilitation centers;

112. It should be noted that the Senate Bill 81 commission is currently working on finding the
best indicators of Senate Bill 81's impact. See Interview with David Steinhart, supra note 17.
"3 See Interview with Zimring, supra note 45.
114 id.
115 id. HeinOnline  -- 13 Berkeley J. Crim. L. 161 2008
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