Self-Incrimination’s Covert Federalism

Peter Westen'

The Privilege against Self-Incrimination is widely lauded by courts as an
“ancient,” “venerable.” “noble™ principle of justice, a “precious’™ privilege of
free men, and the “essential mainstay™ of the American “accusatorial” system of
criminal prosecution.’

One might infer from such plaudits that the privilege enjoys even more
judicial protection than newer rights of speech and religion. Indeed, the U.S.
Supreme Court may unwittingly lend support to that view by means of the
contrasting ways it analyzes First and Fifth Amendment rights. The Court
analyzes First Amendment rights of speech and religion by weighing individual
speech and religion interests against governmental interests, and by allowing
governmental interests to override individual interests whenever governmental
interests are “compelling.””’

In contrast, when the Court analyzes Fifth Amendment claims of
privilege, the Court does not engage in balancing, at least not overtly. Although
the Court occasionally finds that interests being asserted are not ones that the
privilege safeguards® or that if they are, defendants waived them,’ once the Court
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finds that a defendant is asserting non-waived interests that the privilege protects,
the Court does not override them simply because the government has a strong
interest in eliciting his testimony. The Court may say that the public has a right
to every man’s evidence.'® And the Court may allow governments to enforce
that right by compelling wives to testify against their husbands, doctors to testify
against their patients, journalists to testify against their sources, and mothers to
testify against their children. However, when it comes to compelling persons to
give sworn testimony that they fear may incriminate them, the government’s
interest in eliciting testimony seems to fall by the wayside. Or so one might
assume.

It is also natural to assume that once the U.S. Supreme Court interprets
the privilege to prevent the state from using a witness’s testimony against him,
Congress may not disregard the interpretation by authorizing the state to use such
testimony against him. Indeed, the Court seemed to support that view in
Dickerson v. United States,'' holding that Congress may not lawfully replace
Court-imposed Miranda warnings with a provision that authorizes the federal
government to use any statement against an arrestee that is “voluntary.”"?

I shall argue that the foregoing assumptions are both mistaken and that
both mistakes derive from a failure to appreciate the significance of Murphy v.
Waterfront Commission.”> The decision in Murphy, which the Court recently
reaffirmed in United States v. Balsys,"* demonstrates that the Court is willing not
only to resolve Fifth Amendment cases by weighing individual interests against
governmental interests but also to override a judicial witness’s Fifth Amendment
interests relatively easily, namely, whenever state and federal governments lack
the power to elicit a witness’s testimony by granting the witness immunity.
Murphy also suggests that the federal courts have authority to effectuate the
testimonial interests that underlie the privilege by adopting rules of federal
common law or constitutional common law that Congress, in turn, has
constitutional authority to modify.

Commentators fail to appreciate Murphy’s significance because they
focus on only one of the two things that Murphy does. They focus on its

? See, e.g., United States v. Kordel, 397 U.S. 1 (1970).

"% Jaffee v. Redmond, 518 U.S. 1, 9 (1996) (quoting United States v. Bryan, 339 U.S. 323, 331
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"' Dickerson v. United States, 530 U.S. 428 (2000).

12 1d at 432 (holding that “Miranda, being a constitutional decision of this Court, may not be in
effect overruled by an Act of Congress”).

" Murphy v. Waterfront Comm’n, 378 U.S. 52 (1964).

' United States v. Balsys, 524 U.S. 666, 680 (1998).
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interpretation of the privilege to protect witnesses before one government within
the United States (whether state or federal) from being compelled to give
testimony that may incriminate them in the courts of other governments within
the United States (whether state or federal). The true significance of Murphy,
however, lies in a covert and companion ruling in Murphy that serves as a
predicate for Murphy’s interpretation of the privilege -- an interpretation that, in
the end, is relatively prosaic, given Murphy’s companion ruling.

Murphy’s companion ruling has passed largely unnoticed, but it enabled
the Murphy Court to interpret the privilege in the way it did. The companion
ruling is a federal or constitutional common law rule of use immunity: itisarule
to the effect that each and every government within the United States has
authority to grant any witness a certain measure of immunity in the courts of
every other government within the United States, simply by ordering the witness
to testify over the witness’s claim that testifying will lead to self-incrimination in
the courts of those other governments.

To support these assertions, I shall (1) describe two Supreme Court cases,
United States v. Murdock"® and United States v. Balsys.'® that serve as bookends
to Murphy, (2) show how Murphy implicitly revises the scope of the Fifth and
Fourteenth Amendment privilege, (3) examine Murphy’s companion ruling,
which imposed a federal exclusionary rule on national and state governments, (4)
analyze the individual and governmental interests at issue in cross-governmental
assertions of the privilege, (5) examine the doctrinal dependence of Murphy’s
revised privilege on Murphy’s exclusionary rule, and (6) identify the doctrinal
source of Murphy’s authority to impose the exclusionary rule on national and
state governments.

L. Two Contrasting Cases to Murphy: Murdock and Balsys

Murphy is best understood by reference to the prior and subsequent
decisions of United States v. Murdock and United States v. Balsys, respectively.

In Murdock, the defendant was subpoenaed by a U.S. Internal Revenue
agent at a time when the privilege against self-incrimination applied only to the
federal government and not to the states.'” The federal agent ordered Murdock
under penalty of contempt to disclose the identities of persons to whom Murdock
allegedly made payments for which he had claimed IRS deductions.'® In

1> United States v. Murdock, 284 U.S. 141 (1931).
' United States v. Balsys, 524 U.S. 666 (1998).

"7 Murdock, 284 U.S. at 146-47.

" 1d at 147.
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response to the order, Murdock invoked the Fifth Amendment privilege.
Murdock argued that, although he did not fear that his answers would incriminate
him in the federal courts, he feared that they might incriminate him in state
court.”” The U.S. Supreme Court, speaking unanimously, rejected Murdock’s
claim of privilege.?® The Court held that the Fifth Amendment is a limitation on
the federal government alone, and that, as such, it prohibits the federal
government from both compelling a person testify in federal court and using the
testimony against him in federal court -- not from compelling him to provide
testimony in federal court that might be used against him by a state.*’ In the
Court’s words, “[IJmmunity against state prosecution is not essential to the
validity of federal [orders to testify]. [F]ull and complete immunity against
prosecution by the [same]| government compelling the witness to answer is
equivalent to the protection furnished by the rule against compulsory self-
incrimination.”**

Balsys arose long after the intervening cases of Murphy v. Waterfront
Commission and Malloy v. Hogan in which the Court held the privilege to be
applicable to the states through the Fourteenth Amendment. Balsys was identical
to the earlier Murdock decision, except that Balsys involved fear of foreign
prosecution rather than state prosecution.”> Balsys was subpoenaed by the
federal government and ordered to testify to his wartime activities in Lithuania
from 1940 to 1945.** Like Murdock, Balsys did not believe that his testimony
would incriminate him in federal court.”> Nevertheless, Balsys invoked the Fifth
Amendment and refused to testify, claiming that his testimony might incriminate
him in the courts of Lithuania, Germany, and Israel.?® The U.S. Supreme Court,
by a vote of 7-2, rejected Balsys’s Fifth Amendment claim, holding that because
Malloy had rendered all governments within the United States subject to the
privilege, the privilege protects persons from compelled testimony under two
conditions: (1) where the compulsion and incrimination both occur at the hands
of the “same sovereignty” within the United States, regardless of whether the
same sovereignty is state or federal, and (2) where the compulsion and

¥ 1d at 148.

20 Id

' Id. at 149.

2 Id. The Court refers to this as the “same sovereignty” conception of the privilege against self-
incrimination. See Hale v. Henkel, 201 U.S. 43, 69 (1906).

# United States v. Balsys, 524 U.S. 666, 670 (1998).

> Id. at 670.

25 [d

26 [d

HeinOnline -- 11 Berkeley J. Crim. L. 4 2006



SELF-INCRIMINATION’S COVERT FEDERALISM 5

incrimination occur serially at the hands of two or more governments within the
United States, regardless whether one such government compels a witness to
testify and another such government uses the testimony to incriminate him.*’
However, Balsys said, the privilege does not prevent a government within the
United States from compelling a person to give testimony that a foreign
government might use against him.*®

Rejecting the privilege where compulsion occurs in the United States and
incrimination occurs abroad might appear inconsistent with upholding the
privilege where compulsion and incrimination occur serially within the United
States. It is not. When Balsys held that a witness is protected if compelled by
one government within the United States (whether state or federal) to make
statements that would incriminate him or her in the courts of another government
within the United States (whether state or federal), Balsys was merely
reaffirming an interpretation of the privilege against self-incrimination that the
Court reached in Murphy v. Waterfront Commission some 35 years earlier.”” As
we shall see, Murphy’s interpretation of the privilege was relatively prosaic when
rendered in 1964, and it remains so today. But it is prosaic only by virtue of a
further, covert exercise in Murphy of the Court’s common law jurisdiction to
regulate relations among governments of the United States -- an exercise that
remains as startling today as it was then.

Nevertheless, Balsys is instructive in its own right. When juxtaposed to
Murdock, Balsys reveals something significant about the constitutional interests
that the privilege protects. Following the Court’s decision in Murdock, one
would have been justified in concluding that the interests that individuals possess
under the privilege are not affected unless the “same sovereignty” both compels
testimony from a witness and incriminates him as a result.’® After all, just as the
individual interests that the privilege protects are not affected when a private
person, acting independently of the state, coerces a suspect to make a confession

*7 Id. at 668, 674-80.

8 Id. at 673-74 (holding that the privilege provides a witness with “the right against compelled
self-incrimination when [the witness] reasonably fear[s] prosecution by [a] government whose
power the Clause limits, but not otherwise). The Court suggested in dictum, however, that the
privilege might apply if the United States orders a witness to testify “for the purpose of obtaining
evidence to be delivered to other nations as prosecutors of a crime common to both countries.”
Id. at 698.

** See Murphy v. Waterfront Comm’n, 378 U.S. 52, 53 n.1 (1964) (holding that now that the
privilege is “fully applicable to the State and to the Federal Government, the basic issue is the
same whether the testimony is compelled by the Federal Government and used by a State, or
compelled by a State and used by the Federal Government™).

30 See United States v. Murdock, 284 U.S. 141, 149 (1931).
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that the person thereafter delivers to the state,’’ one might have inferred from
Murdock that the interests that individuals possess that the privilege protects are
not affected unless the state that compels a witness to make incriminating
statements does so because that state itself wishes to incriminate him.

Alternatively, until the Court decided Balsys, one might have reasoned
that the interests that individuals possess under the privilege are so robust that
they prohibit governments that are subject to the privilege from compelling a
person to make statements that will incriminate him in any jurisdiction, domestic
or foreign.

The Court’s decision in Balsys negates both conclusions. The interests
that individuals possess under the privilege can be affected when a government
that has no intention of prosecuting a person seeks to compel him to make
statements that another government may use against him. For, otherwise, Balsys
would have repudiated Murphy’s view that no government within the United
States may compel a person to make statements that will incriminate him in the
courts of another government in the United States. Nevertheless, those interests
are not so robust as to protect witnesses who fear that their compelled testimony
in the United States will incriminate them in foreign courts.

*1 Cf Colorado v. Connelly, 479 U.S. 157, 170 (1986) (holding that the statements of defendant,
who approached a police officer and confessed to a crime because the “voice of God” told him to
do so, are not “involuntary” in the meaning of the Fifth Amendment).

32 Cf Balsys, 524 U.S. at 682-83 (holding that “[a]lthough the Clause serves a variety of interests
in one degree or another, . . . at its heart lies the principle that the courts of a government from
which a witness may reasonably fear prosecution may not in fairness compel the witness to
furnish testimonial evidence that may be used to prove his guilt”) (emphasis added); Murphy, 378
U.S. at 98 (White, J., concurring) (stating that “where there is only one government involved, be
it state or federal, not only is the danger of prosecution more imminent [but] the likely purpose of
the investigation [is] to facilitate prosecution and conviction . . .”); Knapp v. Schweitzer, 357 U.S.
371, 380 (1958) (holding that “[t]he sole -- although deeply valuable -- purpose of the Fifth
Amendment privilege against self-incrimination is the security of the individual against the
exertion of the power of the Federal Government to compel incriminating testimony with a view
to enabling that same Government to convict a man out of his own mouth”) (emphasis added);
Hale v. Henkel, 201 U.S. 43, 69 (1906) (holding that “the only danger to be considered is one
arising within the same jurisdiction and under the same sovereignty”). As one authority puts the
point, “Where the crime is a foreign crime, any motive to inflict brutality upon a person because
of the incriminating nature of the disclosure -- any ‘conviction hunger’ as such -- is absent.” §
JOHN H. WIGMORE, EVIDENCE, § 2258, at 345 (McNaughton rev. 1961) (quoted in Murphy, 378
U.S. at 56 n.5) (emphasis added).
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II. Murphy’s Revision of the Fifth and Fourteenth Amendment
Privilege

Murphy v. Waterfront Commission arose at a mid-point between Murdock
and Balsys and was decided on the same day as Malloy v. Hogan.>®> Murphy is
significant because in addition to explicitly interpreting the privilege against self-
incrimination, it implicitly contains a further ruling of considerable note.
Murphy’s further ruling has not received the attention it deserves because
commentators have been distracted by the Murphy Court’s open ambivalence
regarding the precise scope of the privilege.

Murphy involved a witness, Murphy, whom the combined states of New
York and New Jersey (acting through the bi-state Waterfront Commission
pursuant to an interstate compact) had granted immunity from prosecution in
New York and New Jersey and ordered to testify.** Murphy invoked the
privilege against self-incrimination, arguing that he feared his testimony would
be used against him in federal court.””> When Murphy refused to testify, the
Waterfront Commission held him in contempt.’® Murphy sought review in the
U.S. Supreme Court from the citation of contempt.

Murphy faced two obstacles in persuading the Court to accept his claim
of privilege: (1) the Court had not yet held that the privilege against self-
incrimination was applicable to the states through the Fourteenth Amendment,
and (2) the Court’s earlier decision in Murdock had confined the protections of
the privilege to persons who are compelled and incriminated by the same
sovereignty.®® The U.S. Supreme Court easily disposed of the first obstacle by
adverting to its decision of the same day in Malloy v. Hogan, holding the Fifth
Amendment applicable to the states through the Fourteenth Amendment.*’

The Murphy Court’s response to the second obstacle was openly
ambivalent. The Court straddled two independent grounds for holding Murphy
to be protected by the privilege, one of which was broader than the other. On the
one hand, the Court opined that a person has a rightful claim of privilege if a
government within the United States (whether state or federal) compels the
witness to make statements that he reasonably fears might be used against him by

33 Malloy v. Hogan, 378 U.S. 1 (1964).

3 Murphy, 378 U.S. at 53.

* Id. at 53-54.

36 [d.

37 See id. at 54.

%% United States v. Murdock, 284 U.S. 141, 149 (1931).
** Malloy v. Hogan, 378 U.S. 1, 3 (1964).
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any government amywhere (whether domestic government or foreign).*’
However, this broad ruling has not withstood the test of time, because the Balsys
Court explicitly dismissed it as unfounded dictum 34 years later.”’

On the other hand, Murphy also ruled in Murphy’s favor on a further and
narrower ground that Balsys later reaffirmed -- namely, that the privilege protects
a witness from being compelled by any government within the United States to
give testimony that may incriminate him in the courts of any government within
the United States. The Court argued that the narrower ground was inherent in
Malloy v. Hogan itself:

[The] policies and purposes [of the privilege] are defeated when a
witness “can be whipsawed into incriminating himself under both state
and federal law even though™ the constitutional privilege against self-
incrimination is applicable to each. . . .

... Inevery “whipsaw” case, either the “compelling” government or the
“using” government is a State, and, until today [in Malloy], the States
were not deemed fully bound by the privilege against self-
incrimination. Now that both governments are fully bound by the
privilege, the conceptual difficulty of pinpointing the alleged violation
of the privilege on “compulsion” or “use” need no longer concern us.*?

The Balsys Court not only embraced this language from Murphy® but
paraphrased it in its own words:

After Malloy had held the privilege binding on the state jurisdictions as
well as the National Government, it would . . . have been intolerable to
allow a prosecutor in one or the other jurisdiction to eliminate the
privilege by offering immunity less complete than the privilege’s dual
jurisdictional reach. . ..

Prior to Murphy, such “whipsawing” efforts had been permissible, but
arguably less outrageous since, as the opinion notes, “either the
‘compelling” government or the ‘using’ government [was] a State, and,

** Murphy, 378 U.S. at 77-80.

4! United States v. Balsys, 524 U.S. 666, 689, 694 (1998).
> Murphy, 378 U.S. at 55, 57 n.6.

“ Balsys, 524 U.S. at 694-95.
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until today, the States were not deemed fully bound by the privilege
against self-incrimination.”**

Murphy’s interpretation of the privilege (i.e., that the privilege protects
persons from being compelled by government 4 to make statements that will
incriminate him in the courts of government B, provided that 4 and B are both
governments within the United States) seems entirely appropriate. Indeed, given
Murphy’s covert ruling that I discuss in the next section, Murphy’s interpretation
of the privilege borders on being prosaic. Nevertheless, the reason the Murphy
Court provides to support that interpretation (i.e., that it follows from Malloy’s
incorporation of the privilege into the Fourteenth Amendment) is a non sequitur.
Incorporation is a judgment regarding which governments are subject to a
constitutional right, not a judgment regarding the scope of the right to which
governments are subject. At the time Malloy was decided, the reigning scope of
the Fifth Amendment privilege was the same-sovereignty rule of Murdock, which
can be paraphrased as follows:

Murdock’s Same-Sovereignty Rule (paraphrased): The federal
government shall not compel a person to be witness against himself in
its courts.

Incorporation is the process by which courts seize upon a right against the
federal government and render it a right against state action.”> To the extent that
Murphy merely incorporated the Fifth Amendment privilege as interpreted in
Murdock, the Fourteenth Amendment would have consisted of the following:

Fourteenth Amendment Incorporation of the Same-Sovereignty Rule:
No state shall compel a person to be a witness against himself in ifs
courts.

Accordingly, if the Murphy Court had merely incorporated Murdock’s same-
sovereignty interpretation of the privilege, the Court would have denied
Murphy’s claim, because the states of New York and New Jersey were not both
compelling him to testify and incriminating him on the basis of his testimony.
The two states were, indeed, compelling Murphy to testify, but they were leaving

*Id. at 667,682 n.7.
> See Akhil Amar, The Bill of Rights and the Fourteenth Amendment, 101 YALEL.J. 1193, 1196
(1992).
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it to the federal government to decide whether to incriminate him on the basis of
his compelled testimony.

Murphy’s claims regarding incorporation, therefore, are fallacious. As
long as the Fourteenth Amendment merely incorporates Murdock’s same-
sovereignty rule, the “policies and purposes™® of the privilege cannot be
defeated unless the same sovereignty compels and incriminates. To be sure, a
witness in a dual sovereignty case may feel “whipsawed.”” However, unless the
two sovereignties are acting in concert, the whipsawing is not “intolerable,™®
unless one rejects the very thing that incorporation assumes -- namely, that what
is being incorporated is the reigning, same-sovereignty rule as interpreted in
Murdock.

Now it is true that only one of the two governments in Murdock was a
sovereignty to which the privilege did not apply, while all of the governments in
Murphy were sovereignties to which the privilege applied. However, as long as
the constitutional prohibition by which each government is bound is that of both
compelling and incriminating a witness, the privilege is not violated unless a
sovereignty to which the privilege applies does what the privilege prohibits --
namely, both compels testimony from a witness and uses the testimony against
the witness.

The same response applies to the Murphy Court’s effort to predicate its
interpretation of the privilege on “the conceptual difficulty of pinpointing the
alleged violation of the privilege on ‘compulsion” or ‘use””* when several
governments within the United States are involved. There is no such difficulty
under Murdock, given that Murdock requires that “compulsion” and “use” both
occur at the hands of the same sovereignty.”

This is not to say that Murphy was wrongly decided. To the contrary,
even if Balsys was right to hold that the privilege does not protect a witness who
fears foreign incrimination, Murphy was on firm ground in holding that the
privilege protects a witness from being compelled by a government within in the
United States to give testimony that might incriminate him in the courts of that or
another government within the United States. However, the strength of that view
of the privilege depends upon two things.

First, it is premised on the fact that rather than merely incorporating the
Fifth Amendment privilege into the Fourteenth Amendment, Murphy actually

** Murphy, 378 U.S. at 55.

Y7 See id.

8 Balsys, 524 U.S. at 667.

* Murphy, 378 U.S. at 57 n.6.

*® United States v. Murdock, 284 U.S. 141, 149 (1931).

HeinOnline -- 11 Berkeley J. Crim. L. 10 2006



SELF-INCRIMINATION’S COVERT FEDERALISM 11

expanded the interpretation of the Fifth and Fourteenth Amendment into
something like the following:

Murphy’s Revised Fifth Amendment Privilege: The federal
government shall not compel a person to be a witness against himselfin
any federal or state court.

Murphy’s Revised Fourteenth Amendment Privilege: No state shall
compel a person to be a witness against himself in any federal or state
court.

Combining the substance of these revisions of the Fifth and Fourteenth
Amendment privilege, Murphy effectively embraced a single constitutional
privilege for all courts within the United States, one that we can call the “Revised
Privilege:”

Murphy’s Revised Privilege: No government within the United States
shall compel a person to be a witness against himself in the courts of
any government within the United States.”'

There is nothing strange about an inter-governmental constitutional right of that
kind. On the contrary, it is analogous to the prevailing Fourth Amendment rule,
that no government within the United States may introduce evidence against a
defendant that was illegally seized from him by any government within the
United States.>” It is also analogous to the interpretation of the Double Jeopardy
Clause that Justices Brennan and Marshall, in dissent, expounded in Heath v.

> The Balsys Court recognized as such, observing that, “After Malloy, the Fifth Amendment
limitation could no longer be seen as framed for one jurisdiction alone ... .” Balsys, 524 U.S. at
681. See also id at 683 (“After Murphy, [it was understood] that the state and federal
jurisdictions were as one.”).

32 See WAYNE LAFAVE, JEROLD ISRAEL & NANCY KING, CRIMINAL PROCEDURE, vol. 2, § 3.1(e),
p. 28 (St. Paul, Minn.: West Publishing Co., 1999). To my knowledge, the U.S. Supreme Court
has not yet held that the Fourth Amendment dictates this rule, although it has held that the federal
courts, in exercise of their supervisory power, will not introduce evidence seized illegally by state
officials. Elkins v. United States, 364 U.S. 206, 218 (1960). However, lower federal courts have
held that the Constitution precludes the use of evidence seized illegally by state courts. See, e.g.,
United States v. Self, 410 F.2d 984 (10th Cir. 1969). State courts have held that the Fourth
Amendment precludes the states from using evidence seized illegally by the federal government.
See, e.g., State v. Harms, 449 N.W.2d 1, 7 (Neb. 1989); State v. Krogness, 388 P.2d 120, 122 (Or.
1963).
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Alabama.,”® namely, that no government within the United States may hold a
person in jeopardy of an offense for which he has already been held in jeopardy
by any government within the United States.™

Second, the Court could not have embraced the Revised Privilege in
Murphy and, yet, subsequently ruled against the respondent in Balsys, unless the
Court had separately exercised authority to do something further in Murphy that
we have not yet discussed -- something that has not yet received the scholarly
attention it deserves. It is that further exercise of authority in Murphy that is the
subject of the next section.

III.  Murphy’s Federal Exclusionary Rule

The states of New York and New Jersey granted Murphy immunity from
prosecution in their courts, ordered him to testify, and held him in contempt
when he refused to do s0.”> Murphy appealed his contempt citation, arguing that
he had a right to remain silent because testifying would incriminate him in
federal court.”® New York and New Jersey knew that they had no legislative
authority to compel the federal government to grant Murphy immunity, and they
also knew that the federal government had not granted him such immunity.’
Nevertheless, New York and New Jersey believed they were justified in holding
Murphy in contempt because they believed that, even if the Fourteenth
Amendment incorporated the privilege and made it applicable to the states, what
the Fourteenth Amendment incorporated was Murdock’s same-sovereignty rule,
thereby leaving them free to compel Murphy to testify, provided that they
themselves did not use his testimony against him. We have seen, of course,
rather than merely incorporating the same sovereignty rule, the Murphy Court
reinterpreted the Fifth and Fourteenth Amendments to contain a Revised
Privilege that prohibits any government within the United States (whether state
or federal) from compelling a witness to give testimony that would incriminate
him within any government within the United States (whether state or federal).

Against that background, one would have thought that, by virtue of
having brought Murphy within the protections of the privilege, the Court would
have vindicated Murphy’s decision to remain silent. That is to say, one would
have thought that the Court would have reversed the Waterfront Commission’s

** Heath v. Alabama, 474 U.S. 82 (1985).
> Id. at 95.
> Murphy v. Waterfront Comm’n, 378 U.S. 52, 53-54 (1964).
56
Id
57 [d
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ruling that held Murphy in contempt for remaining silent. Significantly, the
Court did the opposite. The Court held that, although Murphy had a Fifth and a
Fourteenth Amendment right not to be compelled by New York and New Jersey
to give testimony that would incriminate him in federal court, and although New
York and New lJersey lacked legislative authority to compel the federal
government to grant Murphy immunity, and although the federal government had
not granted him immunity, Murphy was nevertheless obliged to testify and could
lawfully be held in contempt for refusing to do so.®

The unappreciated significance of Murphy lies in the reason the Court
gave for upholding New York and New Jersey’s contempt citation against
Murphy. The reason Murphy had no right to remain silent, the Court said, was
that even though New York and New Jersey lacked legislative authority to
compel the federal government to grant Murphy immunity, and even though the
federal government had refrained from granting him immunity, Murphy
nevertheless already possessed immunity from federal prosecution. Murphy
possessed it by virtue of an “exclusionary rule” that the Court said barred the
federal courts from incriminating Murphy on the basis of any testimony that
Murphy might have given after New York and New Jersey had overruled his
claim of privilege and ordered him to testify. In the Court’s words:

We conclude, moreover, that in order to implement this constitutional
rule [i.e., the Revised Privilege] and accommodate the interests of the
State and Federal Governments in investigating and prosecuting crime,
the Federal Government must be prohibited from making any such use
of compelled testimony and its fruits.”

% The Murphy Court upheld the contempt citation against Murphy. Murphy, 378 U.S. at 78. The
Court also recognized that Murphy invoked the privilege in a reasonable good faith belief that he
could preserve his claim of privilege only by remaining silent; and, therefore, the Court directed
that, before the contempt citation be enforced, Murphy be given an opportunity to cure his
contempt by testifying. /d at 80 (holding that “the judgment of the New Jersey courts ordering
petitioners to answer the questions may remain undisturbed,” but that “[f]airness dictates that
petitione[r] should now be afforded an opportunity, in light of this development, to answer the
questions”). The Court’s decision is consistent with the principle that the state may not convict a
witness for remaining silent under conditions in which he reasonably, albeit mistakenly, believes
that he has a right to remain silent. See Peter Westen & Stewart Mandell, To Talk, To Balk, or To
Lie: The Emerging Fifth Amendment Doctrine of the “Preferred Response,” 19 AM. CRIM. L.
REV. 521, 544-46, 548-50 (1982).

> Murphy, 378 U.S. at 79.
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Now it might be thought that rather than fashioning an exclusionary rule
that was binding on federal and state courts alike, the Court in Murphy was
simply exercising its “supervisory power” over the federal courts to prohibit
them from using any evidence that New York and New Jersey compelled from
Murphy under penalty of contempt. Indeed, Justices Harlan and Clark separately
concurred in the judgment in Murphy, arguing that (1) rather than overturning
Murdock’s same-sovereignty rule, the Court ought to reaffirm Murdock (and thus
affirm that Murphy had no Fifth or Fourteenth Amendment grievance against
being compelled by New York and New Jersey to make statements that might
subject him to incrimination in the federal courts), and (2) having reaffirmed
Murdock, the Court ought nevertheless to invoke its supervisory jurisdiction over
the federal courts to prohibit the federal courts from using Murphy’s testimony
against him.*® The Court, however, rejected Harlan and Clark’s position. The
Court not only replaced Murdock’s same-sovereignty rule with the Revised
Privilege, but it also fashioned an exclusionary rule that goes beyond its
supervisory power. The exclusionary rule is not confined to preventing the
federal courts from incriminating a witness on the basis of testimony compelled
from him by a state, but also prevents state courts from incriminating a witness
on the basis of testimony compelled from him by the federal government or by
other states.®!

Alternatively, it might be thought that the reason Murphy had no grounds
to fear that his testimony would be used against him in federal court (and, hence,
no right to remain silent in the face of the order to testify) was not that Murphy
imposed a special exclusionary rule on the testimony and fruits of testimony of a
special set of witnesses (i.e., witnesses who are ordered by a government within
the United States to testify over their objection doing so will incriminate them in
other governments within the United States). Rather, the argument goes, the
reason that Murphy had no grounds to fear that his testimony would be used
against him in federal court was that the privilege against self-incrimination is
itself a self-executing exclusionary rule with respect to the use by any
government within the United States of the testimony and fruits of testimony of

“ Id. at 91-92.

' Id. at 53 n.1 (“Since the privilege is now fully applicable to the State and to the Federal
Government, the basic issue is the same whether the testimony is compelled by the Federal
Government and used by a State, or compelled by a State and used by the Federal Government.”);
id. at 78 (*We hold that the constitutional privilege against self-incrimination protects a state
witness against incrimination under federal as well as state law and a federal witness against
incrimination under state as well as federal law.”).
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any witness who is wrongfully ordered to testify after rightly objecting that
testifying will incriminate him.®”

The foregoing argument has superficial appeal. After all, with respect to
an arrestee who makes incriminating statements to the police in response to
wrongful threats of physical violence, the privilege is a “self-executing”®
exclusionary rule that not only prohibits that jurisdiction from using the coerced
statements against the arrestee, but, under the Revised Privilege of Murphy
discussed in the last section, also prohibits any other jurisdiction within the
United States from using the statements against him. Accordingly, or so the
argument goes, because New York and New Jersey wrongfully ordered Murphy
to testify without having obtained a grant of immunity for him from the federal
government, any testimony Murphy would have given would have been
wrongfully “compelled” from him.**

Moreover, just as an arrestee may respond to police coercion by first
talking and then quashing his statements from being used against him, so too
Murphy was entitled to respond to New York and New Jersey’s wrongful
decision to overrule his claim of privilege and order him to testify, by testifying
and then quashing the testimony from being used against him in federal court.
Indeed, it is precisely because Murphy would have thus possessed immunity in
every jurisdiction within the United States as soon as he had testified that he had
no right to continue to remain silent when New York and New Jersey overruled
his claim of privilege and ordered him to testify. Or so it might be argued.

The foregoing argument would have some force if one of two things were
true: (1) ifthe pressures on judicial witnesses to testify under wrongful penalties
of contempt were truly analogous to the pressure on arrestees of wrongful police
violence, or (2) if governments were truly indifferent as to whether judicial
witnesses respond to wrongful orders to testify by first testifying and then
quashing their testimony, or by remaining silent and then appealing their
wrongful contempt citations. However, neither is true. The pressures on an
arrestee whom the police wrongfully threaten with violence are not analogous to
the pressures on a judicial witness who is wrongfully threatened with contempt.
An arrestee whom police wrongfully threaten with imminent violence unless he
testifies has no avenue for protecting himself from both violence and self-
incrimination except by first submitting to the police threats and then moving to

52 Cf. United States v. Blue, 384 U.S. 251, 255 (1966) (“[ T]his Court in a number of areas has
recognized or developed exclusionary rules where evidence has been gained in violation of the
accused’s rights under the Constitution, federal statutes, or federal rules of procedure.”).

53 (Cf. United States v. Patane, 542 U.S. 630, 640 (2004) (plurality opinion).

% U.S. Const., amend V.
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exclude the compelled testimony from thereafter being used against him. In
contrast, a public witness who is wrongfully threatened with contempt can
protect himself from both incarceration and self-incrimination by standing on his
silence and seeking judicial review of his contempt citation. Indeed, Murphy
followed precisely that path, placing himself in a position in which the U.S.
Supreme Court could have fully protected him by vacating New York and New
Jersey’s contempt order, had the Court regarded it as a violation of his privilege
against self-incrimination.

In addition, rather than being indifferent as to how witnesses invoke the
privilege in response to judicial orders to testify, governments tend to have
pronounced preferences as to how witnesses do so. For purposes of the privilege,
witnesses who possess rightful claims are indifferent as to whether they first
submit to orders to testify and thereafter quash their testimony and its fruits, or
whether they steadfastly remain silent until the orders can be appealed and
reversed. Prosecutors, however, pay a price when witnesses with rightful claims
of privilege adopt the former response over the latter. When a judicial witness
responds to a wrongful order to testify by remaining silent, the prosecutor’s
position does not change, because the witness merely denies the prosecutor the
benefit of testimony to which, it turns out, the prosecutor was never entitled.
However, when a judicial witness responds to a wrongful order to testify by
testifying and thereafter quashing the testimony and its fruits from being used
against him, the prosecutor incurs a considerable disadvantage. The prosecutor
must now prove that the state has not used the witness’s testimony or any of its
“fruits” to build its criminal case against the witness.®’

% See generally Westen & Mandell, supranote 58, at 528-35. The U.S. Supreme Court has held
that the scope of the “fruits” exclusion is greater for testimony extracted under official grants of
immunity and for testimony “compelled” from suspects “involuntarily” than for statements
elicited in violation of Miranda. United States v. Patane, 542 U.S. 630, 642 (2004). For criticism
of'this discrepancy, see Yale Kamisar, Postscript: Another Look at Patane and Seibert, the 2004
Miranda “Poisoned Fruit” Cases,2 OHIO ST.J. CRIM. L. 97 (2004); Charles Weisselberg, Saving
Miranda, 84 CORNELL L. REv. 109 (1998). Furthermore, the lower federal courts have held that
the scope of “fruits” exclusion is broader for statements extracted under official grants of
immunity than for statements compelled from suspects involuntarily. Kate Bloch, Fifth
Amendment Compelled Statements: Modeling the Contours of Their Protected Scope, 72 WASH.
U. L. Q. 1603, 1608-48 (1994). For criticism of the latter discrepancy, see id. at 1674-91, and
Steven Clymer, Compelled Statements from Police Officers and Garrity, 76 N.Y.U.L. REV. 1309,
1341-62 (2001). Unfortunately, Clymer misstates the import of the line of cases beginning with
Garrity v. New York, 385 U.S. 493 (1967), and ending with Gardner v. Broderick, 392 U.S. 273
(1968). Garrity explicitly held that the state may not do what the police interrogators in Garrity
actually did -- and, in doing so, Garrity implicitly held that the state may not threaten to do what
the interrogators in Garrity actually did -- namely, to incriminate an officer on the basis of
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